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Proposed COVID-19 Public Health Response Legislation

Proposal

1

This paper seeks Cabinet policy approval to continue some of the powers
currently provided for in the COVID-19 Public Health Response Act 2020 (the
Act) for two years, from enactment of a bill to amend and extend.the Act.
Proposals to narrow the scope of these powers have also been provided.

Relation to government priorities

2

This paper concerns the Government’s response to COVID=19.

Executive Summary

3

The Act was introduced in 2020 to provide an extraordinary set of legislative
powers that have enabled the Government’s response to COVID-19. It
provides the primary legal framework for implementing the mandatory public
health measures required to manage this public health crisis, and is time-
limited. The House of Representatives will next debate a motion to continue
the Act in December 2022, with the Act self-repealing in May 2023 unless
repealed sooner.

As the risk presented by COVID-19 subsides, retaining the full suite of powers
currently in the Act.is no longer justified. Many of the extraordinary powers we
needed to support earlier phases of our emergency response can now be
removed. | am therefore proposing to significantly narrow the powers
available inithe Act, with only a small subset of powers retained for a further
two year period:(from enactment of the bill to amend and extend the Act) to
support.the.ongoing management of COVID-19.

Continuing these powers will mean we retain the tools to implement a small
numberof mandatory public health measures if needed during this period,
while work is progressed to design and implement a future emergency
legislative framework that is suitable for all likely infectious diseases threats,
drawing on lessons from the current pandemic. A two year continuation of
these powers is proposed to enable extensive public and stakeholder
engagement on the design of the proposed future legislative framework. The
continuation period will also ensure findings from any formal review of the
Government’s response to COVID-19 can inform the design of this future
framework.

The powers retained in the Act will be much narrower than those currently
contained in the Act, with many of the more novel and rights-limiting powers
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proposed to be removed. Narrowing the powers in this way will ensure the
legislation supporting our COVID-19 response remains proportionate,
streamlined and as simple as possible. | propose retaining all existing pre-
requisites and conditions for the exercise of these powers via the making of
COVID-19 Orders. These include the use of the power being limited to
emergency circumstances, consultation requirements before an Order is
made, parliamentary scrutiny after an Order is made, and a requirement to be
satisfied that the proposed Order is not, or is a justified, limit on rights in the
New Zealand Bill of Rights Act 1990.

7 To determine which provisions should continue, officials completed a clause-
by-clause analysis of the Act. A two-step triage process was applied;
considering:

7.1 which provisions within the Act would likely be required to deliver the
COVID-19 Post Winter Strategy and the Variants of Concern Strategic
Framework, and

7.2  of those powers identified in 7.1, which are particularly coercive and
rights-limiting and/or could be re-implemented via emergency
legislation passed under urgency in‘future, if required.

8 Based on this exercise, it is proposed the following-core provisions are
retained:

8.1 A ministerial Order making power (currently section 11), narrowed so
that the purposes for which.COVID-19 Orders can be made is limited to
implementing the mandatory reserve public health measures in the
below table. Appendix A provides an overview of which public health
measures will continue to be able to be implemented under this
proposed narrowed Order making power. The current requirements
and pre-requisites for making these Orders, as well as the provisions
relating to matters such as their prescribed form, publication and effect,

will continue.
Context Public Health Measures
In the community e Self-isolation (for cases, household contacts, close
contacts), masks, capacity limits.
Travellers to New Zealand e Mask use on inbound flights to New Zealand

e Pre-departure and/or post-arrival testing
requirements

e Requirement for airline/ship operator to prevent
passengers who have not complied with pre-
departure travel requirements

¢ Not boarding a flight to New Zealand while exhibiting
COVID-19 symptoms or if under a public health
order in another country or if currently positive for
COVID-19

e Self-isolation and self-quarantine for people arriving
from at risk countries (or potentially from anywhere),
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e Provision of travel history and contact information to
support contact tracing.

8.2  Enforcement powers to give directions to provide identifying
information; enter land, buildings, craft and places without a warrant;
and direct a business or undertaking to close.

8.3 Infringement and criminal offences, as well as associated maximum
penalties to address non-compliance with requirements. | propose to
reduce the maximum penalties for both infringement and criminal
offences in line with guidance from the Legislation Design and-Advisory
Committee and the Ministry of Justice.

8.4  Part 4 of the Act, which relates to amendments to the Qranga Tamariki
Act 1989 that will continue to be required so long as infringement
offences are included in the Act.

8.5 Preliminary and administrative provisions, including repeal,
interpretation, and transitional provisions.

9 To improve proportionality and transparency of COVID-19 powers, and
streamline the Act further, | recommend:

9.1  Removing the power for the Director-General of Health to make
COVID-19 Orders.

9.2 Removing the powers relating.to Managed Isolation and Quarantine
Facilities (MIQ).

9.3 Amending section 18(1) to specifically list the types of enforcement
officers (in addition to constables) that may exercise enforcement
powers under the Act.

9.4 Removing some enforcement powers that have been infrequently used
throughout the current pandemic or which are superfluous in the
context of the narrowed ministerial Order making power noted in
paragraph 8.1. These include the ability for warrantless entry to private
dwellings (and marae); the power to direct a person to produce
evidence of compliance with specified measures; and powers to close
roads, public places and stop vehicles.

10 | intend to implement the proposals in paragraphs 8 and 9 by extending the
term of the Act, and amending it to repeal or narrow powers as outlined in the
preceding paragraphs. Doing so will ensure only those powers that are
absolutely necessary to support our ongoing management of COVID-19 over
the next two years are retained within the Act. Most baseline measures to
implement the COVID-19 Post Winter Strategy do not require empowering
legislation; however, all reserve measures do and some of these measures
(including mandatory masks and self-isolation) may need to be scaled up and
down throughout the two-year continuation period as COVID-19 risk levels
change. My proposals will continue to enable this.
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11 If there is an escalation of COVID-19 risk after the Act is amended, and a
broader suite of mandatory public health measures were needed, emergency
legislation could be passed under urgency to enable these additional
measures to be implemented. This will include if we need to, for example,
stand up MIQ facilities, or re-implement border restrictions, domestic
movement restrictions, or domestic vaccination requirements, including
vaccine mandates or mandatory use of My Vaccine Pass. The time to pass
this urgent legislation would however push out timeframes to implement these
measures, including the timeframes indicated in the Readiness Plan to re-
establish MIQ facilities (which are likely to be delayed by at least 3-4 weeks)
and the resulting length of time self-isolation would instead need to be relied
upon. The booking process and systems required to set up and safely run
MIQ facilities rely on the legislative settings, so these would need to be in
place before booking and re-establishment could start, with a time lag(of at
least a further 3-4 weeks) before people could be accommodated.

12 As demonstrated by this MIQ example, my proposals will remove several
rights-limiting measures from the amended Act. However, this/s achieved at
the expense of pace to reimplement these measures.in most cases. If urgent
containment of COVID-19 is necessary after the' Act’is.amended, existing
powers in the Health Act 1956 (the Health Act) could be used to support initial
containment efforts while emergency legislation is passed, but only to the
extent equivalent powers in the COVID Act are not available. For example,
Health Act powers could be used to implement urgent containment measures,
such as some movement restrictions (e.g. population-wide stay at home
orders), if the COVID-19 situation had escalated to the point of again being
considered an urgent public health crisis (e.g. to respond to a new variant of
concern). There may, however, be a public expectation that powers more
tailored to COVID-19 shouldbe:available after the length of time we have
been living with this disease, potentially impacting social licence for measures
implemented using.these Health Act powers. With respect to COVID-19,
where available and appropriate, the use of ministerial COVID-19 Orders is
more desirable.

13 | consider implementing public health measures via COVID-19 Orders
(secondary legislation) preferable to amending primary legislation to include a
statutory requirement relating to the public health measure. For example, a
requirement in primary legislation that all people must wear face masks in
specified circumstances. This is principally because of the checks and
balances | propose to retain relating to the exercise of this ministerial Order
making power as outlined above at paragraph 6.

14 Officials carried out limited stakeholder engagement on the proposals outlined
in this paper. Engagement occurred with Maori, and stakeholder groups in the
transport, business, and tourism sectors; the disabled community (including
tangata whaikaha); faith-based communities; and seniors. Overall, most
stakeholders indicated support for the narrowing of powers in the Act to
improve its proportionality, while retaining the ability to implement a limited set
of public health measures. However, some business sector representatives
did express concern about retaining the ability to implement public health
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