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resources/chief-ombudsmans-final-opinion-managed-isolation-allocation:system)

Opitions Man 12 Dec 2022

the response by Aotearsa New Zealand (New Zealand) 1o the COVID-1% pandemic, including in relation to Managed tsalation .. and the vital role it played in preventing outhreaks of COVID-19 in the community, [2] Nething
similar to the border ... wider public seevice in managing New Zealand's response to COVIDA1Y is commendable, MBIE, as the lead agency for MIQ), ..

Report on an unannounced inspection of Rangipapa Forensic Acute Mental Health Uml, Ratonga- B@-O Porirua Campus, under the Crimes of Torture Act
1989 (/resources/report-unannounced-inspection-rangipa Z
OPCAT repor Thia 28 Oet 2021

in visits and commumcation was good, including during COVID-19 Alent Levels 4, 3 and 2. [1] Chents had . fime. They told my Inspectors they faced challenges with COVID-19, recruitment, and service demand. 8] They wore
131 See hpsifcovid1 9. govt.nzialen-systemveovid -19-alertsystem/ for more about New Zealand's COVID-19 ..,

chief Ombudsman's Strategic Intentions - 2022 to 2027 (/resources/chief-ombudsmans-strategic-intentions-2022-2027)
sl intendions Fri 21 Oct 2022
As Aotearod New Zealand's Ombudsaan, | give effect 1o a number of kiey demuocratic and human rights measures aimed al safeguarding the rights of people and promoting government accountability and transparency.

Chief Ombudsman's Annual Report 2021/2022 (/resources/chief-ombudsmans-annual-report-20212022)
Annual repons Fri 21 Oct 2022
Watch the introduction in New Zealand Sign Language

Request for information concerning increase in number of cochlear implants (/resources/request-information-concerning-increase-number-cochlear-implants)

Casr notes, Tue % Nov 2021
Section 92KV OIA applied 1o costing Information and detailed analysis regarding unsuccessful Budpes 2020 bid which had been resubmitted for consideration through the 2021 Budget process — small amount of high Jevel
information aboul the exist

CPCAT coports Tha T3 May 2021
... Al the time of the inspoction, Astearoa New Zealand was in COVID-19 Alent Level 2 and the numbaers of quota relugees ... in the Centre was lower than usual due o significant COYID-19 related border restrictions. The Centre also

Strategic intentions 2021-26 (/resources/strategic-intentions-2021-26)
Statepe inteoticn Tue 19 Oct 2024
A Aoh New Zi land’ €

Waka Tangata: APOR E-news (December 2020) (/resources/waka-langata-apor-e-news-december-2020)

Waks Yargata Tue 1 Dec 2020
.. the putcome, New investigations include soveral with COVID-themes. For example. we are investigating the hard .. Samoa. Due to the ongaing travel restrictions caused by COVID- 19, we have been reviewing and redesigning our
.. directly target new and emerging necds as a result of COVID-19, These include support to Improve or procure virtual

Insights and Observations: The Chief Ombudsman's report on extreme weather events 2023 ({resources/insights-and-observations-chief-ombudsmans-report-
extreme-weather-events-2023)
Erports Wed 13 Dee 2023

Extreme weather cvents that ravaged the country in early 2023 caused significant damage and loss of life. To ensure bt understood the extent of the devastation and the challenges the country now faces, Chief Ombudsman Peter
Bushier embarked on an engagement and outreach programme.

Waka Tangata: APOR E-news (December 2022) (/resources/waka-langata-apor--news-december-2022)

Waka Tangaza Thu 15 Dec 2022

) give effect to a number of key demaocratic and buman rights measures aimed at safeguarding the nghts of individuals and promaoting government sccountability and transparency:

the Department for Health and Wellbeing's response to the COVID-19 pandemic Ombudsman SA Wayne Lines has published this of the dey s handling of the COVID-19 pandemic response. It identitics
learnings for any ... and Wellbeing - New South Wales Ombudsman - Number of COVID-19 related complaints more than doubles |n 12 m:amh«. On .

managed-isolation-and-quarantine-facilities-under-crimes)
CIPCAT reports Twe 17 Aug 2021

MBIE has stated. The evalving and dynamic nature of the COVID-19 situation has presented complex, never previously . satisfied with Facility communication on topics such as COVID-19 testing procedures and results, how to
access

Children in Care - published outcomes of complaints (/resources/children-care-published-outcomes-complaints)
Cane ntes Thao 17 Aug 2023
- Cancellation of aceess between parent and rangatahl due to COVID Alert Level 4 lockdown A mather whe lived in the same ...

Information for residents' point of contact: Upcoming inspection by the Chief Ombudsman’s team (/resources/information-residents-point-contact-upcoming:
inspection-chief-ombudsmans-team)

tacwshess Tha 7 jul 2022

A lettor to residents of aged care facilitivs where the Chief Ombudsman i= carrying out an inspection

CHicial indier

dhon Practice lvestigationns Wed 28 Sep 2021

The Chiel Ombudsman's investigation into OIA prattices al 12 cone agencies uncoven significant gaps in the way agencics are responding to jourmalists, traineng stall and keeping recosds

Waka Tangata: APOR E-news (June 2022) (/resources/waka-tangata-apor-e-news-june-2022)
Waka Tangata  The 30 jun 2022

| look forward to getting to know you better, After the COVID-19 events of the past two and a half yvears, things do ... the Tsunami. February brought the community outbreak of COVID-=19 that led to the extended lockdown,
epecially for ... part of the month. Cnly "Eua and the two Niuas remained COVID-free during the quanter. This disrupted vinually afl ..

https://www.ombudsman parliament nz/resources %5 B0%5D=category %3A2 148 172



30/04/2024, 10:24 Resources and publications | Ombudsman New Zealand 4

Guides  Thu 26 Asg 2021
... detained people are suspected of, or confirmed as having COVID-19, they should be able 1o access urgent, spec.ahsed . medical conditions, are met. This includes screening for COVID-19, and providing pathways 1o intensive

Lam as ... laken against detained people to provent the spread of COVID-19 should be prog lawiul, ace

Waka Tangata: APOR E-news (June 2020) (/resources/waka-tangata-apor-e-news-june-2020)
Weaka Tangats Man 1 jus 2020

~.. glued to statistics around the world as the numbers of COVID-19 cases have soared, whilst looking locally how we can ... the next day.* W will all be hit hard by the impacts of COVID and climate change which makes it oven
more important ... 1o air my concerns particularly around the response to COVID-19 in care homes, where we have seen the largest ...

Waka Tangata: APOR E-news (November 2021) (/resources/waka-tangata-apor-¢-news-november-2021)

Wik Tangats Fei 26 Nov 202)
- bt we wene adapllnL As ’D’Z! dram 1o a chise and the COVID-192 Delta variant has taken hold in our region, we find ... Papua New Guinea, Samoa, and the Solomon islands. As the COVID-19 pandemic continues to limit
for .. ified the training a priofity due to COVID-19 resulting in a larger propostion :impimm.\

P

MakingDisabili RightS RENTRN S PAREEMIE (/resources/making-disability-rights-real-pandemic)
Evicahiiity rights reports Wed 20 Jan 2021

.. Is available on request via emai
distance; confine ... disabled peaple voiced some positive experiences of the

—-—.&Wmﬂmmmm

inspection-te-ahuru-mowai-o-aotearoa-mangere-refugee-resettlement)

Executive Summary The COVID-19 mrréoa and the new Alert Level system roquired ... their mr\-di)' Tives suddenly to prevent the spread of COVID-19. New Zealanders had to physically
D-19 emergency, the restrictions exposed, and

OPCAT reports Wed 14 Feb 2024
On 27 July 2022, a team af two Inspectors made an announced one-day follow up inspection of Te Ahury Mowal o Aotearoa - Mangere Refugee Resettlement Centre,

OPCAT Report: Thematic report on inspections of secure intellectual disability facilities under the Crimes of Torture Act 1989 (/resources/opcat-report-
thematic-report-inspections-secure-intellectual-disability-facilities-under)

OPCAT reports Wed 13 Apr 2022
. time of my inspections in June 2020, New Zealand was at COVID-19 Alert Level 2. (1) Each residence was operated by ... Footnotes [1] See https:feovid1%,govt. nz/alent-system/covid- | 3-alest-system/ for more about New Zealand's
COVID-19 alert system. Return to text .. OPCAT reports . DPCAT

i v hristchurch- - i Y tort 1 ’/_\‘
OPCAT reports Wed 2 Jun 2021 ]
.. time constraints and the subsequent lockdown due to COVID-19. This unannounced follow up inspection ook .. implemented the ‘alen level’ system for responding to the COVID-19 pandemic 23 and the nationwide ‘lockdown”
Onenew ... 2 COVID-19 (SARS-CoV-2) is a coronavirus that can affect ... «

w

Cane potes. Mon & Dec 2021
.. 1o maint fidentiality. The Ministry explained that Covid-19 vaccine supplicrs are in direc ¢ ition with ene ... the Government's ability 1o secare agreenients to purchase Covid-19 vaccines or other influenza vaceines. The
Detiuctaman -.. relalivelon whvn assessing the risk of disruption to the Covid-19 vaccine supply. He noted that New Zealand makes up a

ARGUEIREFOM20T9/20 (/resources/annual-report-201920)

Annual reparts Thu 17 Dec 1020
... COVID-19. The pandemic which swept the world in 2020 4s .. is so crucial to us working together as a nation to combat COVID-19. | therefore did not resile from the need to provide . the Level 4 Iockdown, | announced my
intention to commence COVID-19 focused inspections of private sector aged care ...

re-faciliti - Cril -act-
1989)
OPCAT reparts Wed 30 Jun 2021
and rec ations in relation to OPCAT COVID-19 in: ions of six secure aged care Facilities (the ... had plans for infection control to respond to the risk of COVID-19. However, in one Facility, safi did not

appear to .. plans to manage suspected, probable, or confimmed cases of COVID-19, | also found one Facility fad not kept thorough ...

Canenotes Wed 3 May 1023
.. Liberties (NZCCL) sent a joint letter to the Minister for COVID-19 Response and the Prime Minister expressing concern . of Prime Minister and Cabinet that it would like all COVID-19 vaccine certificate advice created prior to 10
... of the agencies imolved in the All-of-Government COVID-19 Response from October to December last year is of ...

Report on an announced follow up inspection of Whanganui Prison under the Crimes of Torture Act 1989 (/resources/report-announced-follow-inspection:

CIPCAT reparts Wed 2 Jun 2021
.1 ). This al'!mxunu.:f !'nllm\ up |n‘pc'Ll|un toak pl.irv during COVID- 19 Alert Level 2.3 My Inspectors made the following, . remand, |have used the term ‘prisaner’. 3 For mare aboat COVID-19 and the New Zealand Government's [‘(’ _H")

see . 19-novel-c and ...

) -
{[resources/annual-report-20202021) £
U

Anapal vepons Tie 19 Oct 2021
.. The global COVID-19 pand has ¢ i to domi our lives in the .. in oy work. | am pleased 1o have been able, despite COVID- 19 restrictions, (0 continue my engagement with ... Punishment (OPCAT) was especially
relevant in the currem COVID-19 envi . The ged isolation and g line ...

Oimbsedsman Cuaredy Reviews 1008 Fri 29 May 2020
I this fssue: how our Cffice mesponded to lockdown COVID-14 inspections of prisons and care homes complaints .

Oxpisines Tue 28 Mar 2023
.. Innovation and Emplayment iMBIE advised the Minister for COVID-19 Response (the Minister) that the settings for ... had to be made about the respunse by New Zealand to the COVID-19 pandemic, mcluding in relation wo MIG. 1
recognise ... and the vital role it played in preventing outbreaks of COVID-T9 in the community. |2] Nothing similar to the border |

Ombudsman Quarterly
Dmbudsenan Cuanery Hevicws 100R: Mon 28 Feb 2022
during Waitangi Guide on regulatory policy design during COVID-19 New case notes and moee ... Ombudsman Quarterdy ..

Waka Tangata: APOR E-news (June 2021) (/resources/waka-tangata-apor-e-news-june-2021),

Wk Targata Tuse | Jun 2021
. After the ¢ h,]llnnla.-s presented last year in the face of COVID, we entered 2021 knowing the climate of our work had .. |.r1.m; acldressing the unigue challenges presented by the COVID 19 pandemic. During the first quarter of
2021, OCO ... to our partners in the Solomon Istands. As a result of COVID-19. options for correspondence and engagement .

OWUAT eeports Thi 28 Oct 021
. 10 visits and communication was good, including during COVID-14 Alert Levels 4, 3, and 2. [3] Male
were . [3] See hitps:fcovid 19 povt.nz/alen-systemicovid-19-alert-sysleny for more about New Zealand'= COVID-19

lients had . time. They wold ny Inspectors they faced challenges with COVID- 19, recruitment, and service demand (2] They

https://www.ombudsman parliament.nz/resources M %5B0%S5D=category%3A2148 2/2
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Official Informarson Fractice Investipations Wed 28 Sep 2022
This report was released as part of ‘Ready or not?’, an investigation into OIA practices at 12 core agencies,

Summary of the Ombudsman's submission to the United Nations Commitiee against Torture (/resources/summary-ombudsmans.submission-united-nations-
committee-against-torture)
ORCAT  Tha 3 Aug 2023

While staffing shortages have been amplified by the COVID-19 pandemic, | had drawn attention to the impad of

Waka Tangata: APOR E-news (June 2023) (/resources/waka-tangata-apor-e-news-june-2023)

Waka Tangats Fri @ Jun 2023

<o e Qb Hong Kong Stakeholder engagement warms up as COVID- |9 measures relaxed In person events and face-to-face ... mask wearing and isolation orders put in place during the COVID-19 pandemic, The Office has
held a serminar jor the . and | igations into decisi king during the COVID-19 crisis, the Office published a guide to complaint ...

/resources/oia-compliance-and-practice-waka-kotahi-2022)

Otficral information Practicr Investigalsons Wed 28 Sep 2022

This repart was released as part of ‘Ready or not?”, an investigation (nto Q1A practices M 12 core agencies

Waka Tangata: APOR E:news (December 2023) (/resources/waka-tangata-apor-e-news-december-2023)

\waka Tarigisa Mon 11 Dec 2023
ISSUE 12: News and views irom integrity organisalions in the Pacific and Australasia

Report on an unannounced inspecti i i I nit, Ratonga-Rua-O-Porirua Campus, under the Crimes of Torture
Act 1989 (/resources/report-unannounced-ins ).

OPCAT reporns Thu 28 Oct 2021

- time, They told my Inspectors they faced chalienges with COVID-19, recruitment, and service demand. [9] They were ..

Offscial infaemation Practice Investigations Wed 28 Sep 2022

This report was released as pant of ‘Ready or nat?’, an investigation into OIA practices at 12 cone agencies.

This report was released as part of ‘Ready or not?’, an investigation into OIA practices at 12 core agencies.

( ficlal infarmation Practice Investig#tions Wed 28 Sep 2022

ffictal Information Practice messigstion Wed 28 Sep 2022
This report was released as part of ‘Ready or not?”, an investigation into OIA practices at 12 core agencies.

resources/oia-compliance-and-practice-ministry-transport-2022)

Otficial Information Pracnee Imestigations Wed 28 Sep 2022
This report was released as pan of ‘Ready or not?”, an investigation irto OIA practices at 12 core agencics.

[resources/oia-compliance-and-practice-ministry-justice-2022)

Official Tafurmation Practice Imestigation Wed 28 Sep 2023
This report was released as part of ‘Ready or not?’, an investigation into OFA practices at 12 core agencics

https://www.ombudsman.parliament.nz/resources % 5B0% SD=category%3A2148



14/05/2024, 16:46 Requests for information relating to the COVID-19 vaccination programme [ Ombudsman New Zealand

Case notes

Requests for information relating to the COVID-19
vaccination programme

Legislation display text: . Official Information Act 1982, ss 9(2)(ba)(ii), 9(2)(g)(ii); Medicines Act section 23B
Ombudsman: Peter Boshier

Case number(s): 544942

Issue date: Thursday, 23 Jun 2022

Format: PDF, Word

Language: English

Background p
A requester sought a broad range of clinical information provided to the New Zealand Medicines and Medical Devices Safety Authority \)
(Medsafe) by the pharmaceutical companies that were developing the COVID-19 vaccine, including safety trial data. [1]

The information provided by these pharmaceutical companies shows the data, research and science behind their particular vaccines. The
requester also sought names of the members of the COVID-19 Vaccine Advisory Group (VAG) 2] and the Medicines Assessment Advisory
Committee (MAAC). [3]

The Ministry of Health refused the requests for clinical information on the basis that releasing the information would be likely to
‘unreasonably prejudice’ the commercial position of the person who supplied the information, under section 9(2)(b)(ii) of the Official
Information Act 1982 (OIA). The Ministry refused the request for members’ names on the basis that withholding was necessary to maintain
the effective conduct of public affairs (protection from improper pressure or harassment), under section 9(2)(g)(ii) of the OIA. The requester
complained to the Chief Ombudsman.

Outcome

The Ombudsman formed the final opinion that section 9(2)(ba)(ii) applied to the requests for clinical data and section 9(2)(g)(ii) applied to
the request for names of the experts for the COVID-19 Vaccine Advisory Group and the Medicines Assessment Advisory Committee at the
time the original decisions were made on these requests. :

This case note is published under the authority of the Ombudsmen Rules 1989. It sets out an Ombudsman’s view on the facts of a particular
case. It should not be taken as establishing any legal precedent that would bind an Ombudsman in future. O

Footnotes

[1] Medsafe is a business unit of the Ministry of Health. The pharmaceutical companies provided the information to Medsafe as part of an
application for their vaccines to be approved for use in New Zealand. Return to text

[2] The COVID-19 Vaccine Advisory Group is comprised of experts in a range of relevant fields who advise Medsafe on specific questions
raised during the COVID-19 vaccine application evaluations. Return to text

[3] The MAAC comprises of up to 12 members with specialised experience. It provides independent expert advice to the Minister on the
risks-benefits of new medicines (not just for the COVID-19 vaccines). Return to text

Last updated: Thu 23 Jun 2022

https://www.ombudsman.parliament.nz/resources/requests-information-relating-covid-19-vaccination-programme 22
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Good administration

Regulatory policy design during COVID-19 pandemic

Issue date: Thursday, 9 Dec 2021
Format: PDF Word
Language: English

This guidance is intended to assist government agencies in designing and implementing robust, fair, and fit-for-purpose, regulatory policies[1] that enable the fair administration of government policy during the
COVID-19 pandemic.

It may be useful to read this guidance in conjunction with the Ombudsman’s Good decision making guide .

[1]  Regulatory policies are used by government to set policies within delegated legislation and to give effect to legislation through operational policies and processes.

Last updated: Thu 9 Dec 2021

https://www.ombudsman.parliament.nz/resources/regulatory-policy-design-during-covid-19-pandemic
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Official information

FAQs about official information requests during COVID-19

Issue date: Monday, 21 Feb 2022
Format: HTML Word

This guide answers questions from agencies and requesters about dealing with official information requests during the COVID-19 emergency. It:
* provides tools and strategies to help agencies deal with official information requests during the COVID-19 emergency
 provides advice for requesters to consider when making an official information request

« outlines the obligations and timeframes in place during the COVID-19 emergency for official information requests and local government meetings.

Last updated: Mon 21 Feb 2022

https://www.ombudsman parliament.nz/resources/fags-about-official -information-requests-during-covid-19

/1



07/05/2024, 15:41 Request for names of clusters that COVID-19 cases were linked to | Ombudsman New Zealand

Case notes

Request for names of clusters that COVID-19 cases were linked to

Canteary to an enactment Health

Legislation display text: Official Information Act 1982, s 18(c)(i); Health Act 1956, s 92ZZG(2); Ombudsmen Act 1975, 5513, 22
Agency: Bay of Plenty District Health Board

Ombudsman: Peter Boshier

Case number(s): 524594

Issue date: Wednesday, 5 Aug 2020

Format: HTML, PDF, Ward

Language: English

Section 18(c)(i) OIA applied—release would be contrary to s 92ZZG(2) Health Act 1956— discretion to use or disclose contact tracing infermation for the ‘effective management of infectious diseases'—exercise of discretion reviewed under the Ombudsmen Act 1975
—decision not to exercise discretion was not unreasonable

Background

A news organisation requested the names of the COVID-19 clusters that cases in the Bay of Plenty district were linked to. The District Health Board (DHB) confirmed that three of the 47 cases of COVID-19 were tied to recognised clusters, bui withheld the names of
the clusters for privacy reasons, as release may have revealed private information about the three individuals. The requester lained to the Omk

Investigation

The DHB had relied on the privacy withholding ground (section 92)(a) of the Official Information Act 1982 (O1A)). However, in the Chief Ombudsman’s view, section 18(c)(i) of the OA was more relevant. That section provides that a request may be refused where the
making available of the information requested would be contrary to the provisions of a specified enactment.

The relevant provisions

The relevant provision in this case was section 922ZG(2) of the Health Act 1956, which falls under Part 3A, Subpart 5. Part 3A concerns the management of infectious diseases. Subpart 5 concerns contact tracing.
e purpose of contact tracing is to obtain information abount the contacts of persans who have or are suspected of having infectious diseases, in order to:[1]

* enable relevant health officials to identify the source of the disease;

» make the contacts aware that they too may be infected (thereby encouraging them to seek testing and treatment); and

 limit the transmission of the infectious disease.

Section 92ZZC details the obligations an individuals to provide i ion to contact tracers ‘about the circumstances in which the infectious disease may have been transmitted to, or by, the individual'.

Section 92ZZG(2) is correlated, and provides clear | jon for i

who provide i ion 1o conlact tracers:

9222G  Duty of confidentiality

2) Despite anything in the Privacy Act 1993, information provided or obtained by a contact tracer under this Part may not be used or disclosed by anyone except for the effective management of infectious diseases, but nothing in this section limits the right
of an individual to access or disclose information about him or her under that Act or any other Act. (emphasis added)

Application of section 18(c)(i)

The DHB confirmed that the informaticn at issue was obtained by a contact tracer under Part 3A of the Health Act, and sa was covered by the duty of confidentiality in section 92ZZG(2). This meant it could not be released unless it was necessary 1o effectively
manage the disease, or it was being released to the person it was about (which it was not in this case).

The Medical Officer of Health explained that in his opinion release of the information at issue 10 the requester was not necessary for the effective management of the disease. It is very unlikely that anyone at any risk of exposure to COVID-19 from these clusters
would have become aware of it through the release of this i ion. Rather, their and ) decisions 10 seek testing or treatment would have occurred through contact tracing or through other information that had already been released.

The Chief Ombudsman accepted that release of the information at issue to a news organisation, in circumstances where it was not necessary for the effective management of the outbreak, would be contrary to the duty of confidentiality in section 92ZZG(2) of the
Health Act.

The Chief Ombudsman therefore accepled that section 18{c)(i} of the OIA applied.
Discretion to release

The Chief Ombudsman noted that Part 3A of the Health Act provides broad discretion ta its statutory officers to determine what information should be released to effectively manage the relevant disease.

e relevant officials had decided not to exercise that discretion in this case and the Chief Ombud: decided to i igate, under the Oi Act 1975, whether that decision was unreasonable.
The Chief Ombudsman accepted that there was a difficult balance to be drawn between:
« releasing too little i ion for the public 1o unde d and mitigate the risk of catching and spreading COVID-19; and

« releasing too much information that discloses the identity of individuals and potentially reduces people’s willingness to reveal information to contacl tracers.
The Chief Ombudsman also noted that it was not his role to decide what information should be released to effectively manage COVID-19. That is the role of the Director-General of Health and the statutory officers empowered by the Health Act.

Provided that the relevant officials turn their mmds to whether disclosure of the information is necessary for the effective managemenl of COVID-19, and there are no indications that this process has been conducted in an insincere or ill-considered way, then the
Chief O will find their i to be highly p {being one that draws upon many years of experience in the field of infectious diseases and how they are effectively managed). This is a highly specialised area of knowledge, and often
concerns very finely balanced decisions being made under pressure.

The Chief Ombudsman accepted that officials had adequately considered whether releasing the cluster names would be for the effective management of COVID-19. There was no sign the process had been done in an insincere or ill-considered way. He therefore
concluded that their decision not o exercise the discretion to release in this case was not unreasonable.

Outcome

The Chief Ombudsman formed the opinion that:

« the DHB was entitled to refuse the request under section 18(c)(i) of the OIA, because release would be contrary to section 92ZZGi2) of the Health Act; and
« the DHB's decision not to exercise the discretion 1o release the information for the effective management of infectious diseases’ was not unreasonable,

This case note is published under the authority of the Qmbugsmen Rules 1989 . It sets out an Ombudsman’s view on the facts of a particufar case. It should not be taken as establishing any legal precedent that would bind an Ombudsman in future.

{11 Sees92ZY Health Act.

Last updated: Tue 24 Nov 2020

https://www.ombudsman .parliament.nz/resources/request-names-clusters-covid-19-cases-were-linked
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Case notes

Cancellation of access between parent and rangatahi due to COVID lockdown

Children in care

Legislation: Ombudsmen Act 1975
Agency: Oranga Tamariki
Ombudsman: Peter Boshier
Case number(s): 524040
Issue date: Tuesday, 16 jun 2020
Format : HTML, PDF, Word
Language: English
Cancellation of face-to-face access due to lockdown—Oranga Tamariki applied blanket rule not required by the Health Act Notices and failed to consider individual circumstances—Access rei { so Chief Or d rec fed apology

Background

The complainant was the parent of a rangatahi in the care of Oranga Tamariki. The parent ordinarily had overnight, unsupervised access with the rangatahi each week. The parent lived alone, and the rangatahi lived elsewhere in the same city.
On 3 April 2020, a Health Act Notice was issued to put in place the requirements of the COVID-19 Alert Level 4 Jockdown. This required everyone ta stay at their current place of residence except for essential personal mavement.
In preparation for the lockdown, Oranga Tamariki advised the complainant that their weekly face-o-face access with their rangatahi was cancelled, Instead, contact would be by telephone and other electronic means.

The complaint was concerned and felt it was contrary to government advice. Advice on the COVID-19 website (and provided during press conferences) advised that shared care of children could continue, where the caregivers lived in the same city or town. In the
weekend of 4-5 April, further guidance had been given about single households joining with other ‘bubbles’.

The complainant believed that because shared care arrangements could continue, they were still permitted to have face-to-face access with their ranagtahi, or otherwise to join their ‘bubble’. By acting against government guidance, Oranga Tamariki was unfairly O

disadvantaging families they worked with.

Investigation

The Chief Ombudsman notified Oranga Tamariki thal he was investigating the decision to cance! the complainant’s face-lo-face access with their child.

Oranga Tamariki explained that it had first conveyed the decision to the complainant very early on in the Level 4 lockdown, and before national guidance was fully developed. Once developed, this guidance provided that during the Level 4 lockdown, face-to-face
access arrangements could not take place unless there was a critical or very urgent need. This was a complex decision to reach, taking inte account a wide range of faciors:

The Health Act Notices, and the responsibility of Oranga Tamariki to take steps lo prevenl the transmission of COVID-19 and to follow government directives.

Oranga Tamariki has legal responsibility for the care of children and young people who live with caregivers.
Oranga Tamariki staff members would generally have to supervise access, increasing the amount of contact. Public spaces where access often took place were now closed.
Private shared care arrangements are usually between individuals who no longer reside together but continue to share the care of their children. This is not the case for children in the care of Oranga Tamariki, where they must also consider the presence of unsafe

adults.
Children in the custady of Oranga Tamariki, and their family, have a greater rate of disability and underlying health needs than the general population. This pusts them at greater risk of COVID-19 ission and associ f

As part of their response to COVID-19, Oranga Tamariki decided to reduce movement of children outside of their ‘bubble’, and 10 have face-to-face contact only where there were critical or urgent needs.

The Health Act Notices

The Chief Ombudsman then considered the Health Act Notice.

The first matter raised by the complainant was that their situation was similar to shared care, which was allowed to continue,

The Health Act Notice allowed a child 1o leave the home of one joint caregiver, in order 1o stay al the home of another joint caregiver, as long as there was a ‘shared bubble’ arrangement.

The Health Act Notice defined ‘joint care-giver’ as ‘a person who, under an agreement or a parenting order or interim parenting order made under of the Care of Children Act 2004 has the role of providing the day to day care of the child’”,

The complainant did not have a parenting order under the Care of Children Act 2004, or day-to-day care of their rangatahi. Therefore, this patt of the Health Act Notice did not apply 1o them.

However, the Health Act Notice also allowed ‘shared bubble’ arrangements between two homes, if one of the homes was a person living alone. The homes had to be in the same health district as defined by government, or in adjacent health districts, and all of the

residents had to agree 1o the arrangement. O

A ‘shared bubble arrangement’ might have been able to apply the complainant, allowing them to share their ‘bubble’ with their child. The circumstances of the complainant were very relevant:

+ Access was unsupervised, so did not require Oranga Tamariki staff involvement.

The caregivers did not care for any other children.

The complainani lived alone.

.

Access did not take place in a public setting.
There were no identified risk factors for the rangatahi or the adults they lived with.

The access was weekly and overnight, so it was a regular part of the young person's life.
However, Oranga Tamariki did not take these factors into account and had considered only whether there were critical or urgent circumstances. It was the opinion of Oranga Tamariki that critical or urgent circumstances did not exist.
The Chief Ombudsman considered that by setting such a high threshold for face-to-face access 1o continue {urgent or critical circumstances), Oranga Tamariki had essentially created a blanket rule that was not required by the Health Act Notice.

Ned: it d )

Blanket rules can have unfair and unjustified impacts, because they can mean that individual cir are nol i The Health Act Notice did not require that all face-to-face access be it dey | on the ci of children and their
caregivers and whanau. Decision-makers should always retain a level of meaningful discretion in order 1o mitigate the risk of making unjustified and/or unfair decisions, parlicularly in matters of this importance.

Outcome

The Chief Ombudsman formed the final opinion that Oranga Tamariki had acted uneeasonably when it failed to consider the complainant’s circumstances, and instead looked only at whether there was an urgent or critical need for access to take place,

This did not mean access should have automatically been allowed. It also did not mean the consideration given by Oranga Tamariki for the safety of chitdren and staff members was unreasonable. It meant that Oranga Tamariki should have considered whether access
could take place, in accordance with the Health Act Notice requirements, and not impose a blanket rule.

Oranga Tamariki had reinstated access during Alen Level 3, and so the Chief Ombudsman recommended an apology be made 10 the complainant,
This case note is published under the authority of the Ombudsmen Rules 1989 . it sets out an Ombudsman’s view on the facls of a particular case. It should not be taken as establishing any legal precedent that would bind an Ombudsman in future.

Last updated: Tue 16 jun 2020
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Legislation display text: Official Information Act 1982, ss 9(2)(a) and 9(2)(c)

Agency: Institute of Environmental Science and Research Limited, Ministry of Health
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Case number(s): 547259, 550005
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Request for information about Covid-19 testing results (cycle threshold values of every positive Covid-19 test}— Ombudsman accepled that the Covid-19 response is a measure (o protect public health and safety — However, the harm of releasing data was not
established —Agencies accepted Ombudsman recommendation to release the data

Background

The Ministry of Health (the Ministry) and the Institute of Environmental Science and Research Limited (ESR), both received requests for lists of the cycle threshold (CT) values of every positive polymerase chain reaction (PCR) Covid-19 test.[1] In simple terms, the CT
value refers to the number of amplification cycles the test is required to complete in order to reach the detection threshold. th some cases, a given positive result may have more than one value, where there was a follow-up request to run the test again.

The information requested concerned bare CT values of positive test results. Both agencies initially refused the requests for privacy reasons, on the basis that the CT values were personal health i ion. The agencies subsequently facused on section 9(2)(c) of the
OIA {to avoid prejudice to public heahth or safety measures.)

The made laints to the Ombud; As the Ministry and ESR had consulted each other closely on the requests, the Chief Ombud: prog! 1 the two i igations together.

Qwestigation

( 6App|ication of section 9(2)(c)

Section 9(2)(c) of the OlA applies if the withholding of the information is necessary to ‘avoid prejudice to measures protecting the health or safety of members of the public’. Under section 9(2) of the OIA, it must be ‘necessary’ to withhold the information to prevent
harm to the interests recognised by sections 9(2)(a) to 9(2)(d). The term ‘necessary” has been interpreted hy the High Court in Television New Zealand v Ombudsman”' as meaning ‘reasonably necessary’.

The Ministry and ESR i that disclosing the i jon requested would prejudice the Covid-19 public health response for the following reasons:

+ The PCR signal is influenced by a number of variables. This means that bare CT values are not necessarily directly comparable and cannot be reliably interpreted without additional clinical information and relevant expertise;

in the

* Releasing the data, which cannot be 1 without additional clinical i ion and expertise, would potentially increase the level of misi ion already in ci

« The spread of misi ion may ine public trusl and 2 in Covid-19 testing and lead 1o lower rates of participation in testing or to the public giving less weight to results; and
« If public trust in testing was undermined and there was less panticipation, then this would adversely impact case investigation and contact tracing efforts. A robust testing plan to detect cases early forms a key pillar of the surveillance strategy and is integral to the

Covid-19 response.

The Ombudsman accepted that Covid-19 PCR testing is a measure for protecting the health of the public. It formed an essential part of the Government’s response to the Cavid-19 Jemic, including case i igation and contact tracing in order to contain
breaks. The O iged the imp of maintaining public tnist and id in the system of Covid-19 testing.
The Ombudsman stated that, in order for withhalding the i ion 1o be necessary’, there must be a genuine causal link between the release of the information and the prejudice the section aims to avoid. There must also be a sufficient prospect of that

prejudice occurring, not merely speculation or a remote possibility.

In this case, the Ombudsman did not consider that the agencies had established a convincing causal link between the release of the information and the harm they had identified. For example, the Ombudsman did not cansider there was a reasonable likelihood that
releasing the information would result in a signifi increase in misi ion or iracy theories afready in the public domain. Any risks thal the information might be misinterpreted could be mitigated by the provision of explanatory information about the
limitations in comparing the data.

Overall, the Ombudsman did not consider that section 9(2)c) applied.

Application of section 9(2)(a)

Section 9{2)(a) of the OIA provides good reason for withholding information if it is necessary to ‘protect the privacy of natural persons, including that of deceased natural persons’. The Ombudsman consulted the Privacy Commissioner before forming his opinion that
it was not necessary 1o withhold the information for privacy reasens, as the CT values data did not include any information that would identify individuals.

butcome

The Ombudsman formed the opinion that the Ministry and ESR were not entitled 1o refuse the requests under sections 9(2)c) or 9(2)(a) of the OJA. The Ministry and ESR accepted the O fation that the i ion should be released to the
requesters.

This case note is published under the authority of the Ombudsmen Rules 1989 . it sets out an Ombudsman’s view on the facts of a particular case. It should not be taken as establishing any legal precedent that would bind an Ombudsman in future,

[1]  PCR tests rely on a process where genelic material is copied over and over using a temperature cycling reaction or ‘amplification cycles’ in order to make any viral genetic material detectable.
[2)  Television New Zealand v Ombudsman (1992] 1 NZLR 106, 118,

Last updated: Tue 21 Dec 2021

https://www.ombudsman parliament.nz/resources/requests-ministry-health-and-esr-covid-19-cycle-threshold-values
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OPCAT COVID-19 report: Report on inspections of aged care facilities under
the Crimes of Torture Act 1989

Issue date: Tuesday, 18 Aug 2020

Executive summary

This report outlines my key findings, suggestions, and recommendations in relation to OPCAT COVID-19 inspections of six secure aged care facilities[1] (the Facilities) between 17 April and 8 May
2020. These inspections took place during Alert Levels 3 and 4 (also referred to in this report as ‘lockdown’).[2]

As expected, the focus of all Facilities was on their residents’ wellbeing. It was clear from these inspections that this was a challenging time, however, the Facilities were taking steps to keep residents
safe. Overall, managers and staffl were committed to minimising the impact that COVID-19 was having on residents.

Health and safety

All Facilities were able to provide policies and plans on infection control, and access to handwashing and hygiene facilities was good. All but one Facility had hand sanitisation stations mounted on

walls. ( ’

All Facilities applied the ‘bubble’ strategy to prevent COVID-19 from entering their premises. While it was reassuring to find that all Facilities were applying this practice in line with infection ’
prevention measures, | had some concerns about the definition of some Facilities’ ‘bubbles’. In some Facilities it was unclear whether the ‘bubble’ was an individual unit or the entire Facility. Facilities 4

had established entry and exit procedures as an infection control procedure - for example, signing a health declaration, hand sanitisation, temperature checks. Personal protective equipment (PPE)

pracﬁc&[as Zaried acrosls Facilities. In some Facilities PPE was not applied consistently by visitors. This was particularly concerning as the use of PPE by those not included in the Facility ‘bubble’ should

be applied consistently.

Most Facilities had not carried out COVID-19 tests on residents. Where it was done, testing practices varied. All Facilities recognised the COVID-19 test as invasive and potentially distressing for
residents.

Contact with the outside world

All Facilities recognised the significant impact the ‘no visitors’ policy implemented as a result of COVID-19 had on residents. | was encouraged that the Facilities had processes in place to allow
residents to remain in contact with loved ones outside of the Facility. Digital communications, such as Zoom and Skype, were successful methods facilities employed. Some Facilities had exercised
discretion in allowing family members to visit residents, including to visit a dying relative.

Dignity and respect

Overall, my Inspectors observed staff treating residents with dignity and respect, apart from one isolated exception. There were warm interactions between staff and residents, and a commitment by
Facilities to ensuring minimal disruption to residents’ day-to-day experience. All Facilities said they would explain COVID-19 and its effect on practices at the Facility if they were asked by residents.
Some Facilities were proactive in their communication with residents about COVID-19, using for example ‘question and answer’ sessions, easy-read booklets and signs about handwashing. | reminded
several Facilities of the need for residents to be provided with information on matters that affect them, in various accessible formats and displayed in communal areas.

Eighty-five percent of surveyed whanau said Facility staff kept them informed about how the Facility was responding to COVID-19.

Tailoring the environment, activities and cultural responsiveness to be appropriate for all residents during Alert Levels 3 and 4 was a challenge for Facilities. While efforts were being made, 1 did make
some suggestions where this could be improved. .

Protective measures

All Facilities advised that protective measures such as complaints processes had not changed or been adversely affected by the COVID-19 restrictions. However, | was concerned that residents’ ability
to raise issues or concerns in private was reduced during Alert Levels 3 and 4. Whanau were unable to visit, and communication using digital means was available only with the assistance of staff.
Complaints boxes were usually in reception areas, not commonly used by residents. | reminded Facilities of the need for residents to have direct access to complaints mechanisms.

Staffing

The Facilities' staff showed resilience during this unprecedented, stressful time. From my inspections, it appeared that management and staff had good rapport, and management had taken steps to
respond to staff's changing needs during this time.

Recommendations and suggestions

I made specific recommendations and/or suggestions for improvements to residents’ treatment and conditions in individual reports to each Facility. The Facilities were provided with an opportunity to
comment on my findings, suggestions, and recommendations.

[1]  The Chief Ombudsman inspects aged care facilities where residents are unable to ‘leave at will".
[2]  See Appendix T for more about New Zealand’s COVID-19 alert system.

Last updated: Tue 18 Aug 2020
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Chief Ombudsman reaffirms his OPCAT Statement of Principles for places of
detention during COVID-19 ‘lock down’

Ombudsman: Peter Boshier
Issue date: " Thursday, 26 Aug 2021
Format: HTML PDF Word

As Aotearoa New Zealand is experiencing another nationwide Alert Level 4 lockdown, the Chief Ombudsman reaffirms his statement of principles, issued last year. The Chief Ombudsman’s principles
guide facilities and their staff in managing this crisis, while meeting New Zealand’s international human rights obligations.

Statement of Principles

1. There remains an absolute prohibition against torture and inhuman or degrading treatment of detained people, which must be upheld.

2. All possible action must be taken to protect the health and safety of all detained people.

3. When detained people are suspected of, or confirmed as having COVID-19, they should be able to access urgent, specialised healthcare without delay. This is in line with the duty to provide the
< same level of care to detained people as those in the wider community. Special attention will be required to ensure the needs of detained at-risk people, such as older people, or those with pre-

/',lexisting medical conditions, are met. This includes screening for COVID-19, and providing pathways to intensive care as required.

. Detained people may require additional psychological support at this time.
5. Any restrictive measures taken against detained people to prevent the spread of COVID-19 should be proportionate, lawful, accountable, necessary, and non-discriminatory. The measures must
respect human dignity, be of limited duration, and be regularly reviewed. Detained people and their whanau should receive comprehensive and timely information about these measures in a way

they understand. Specific measures and the reasons for them should be recorded.

o

The fundamental rights of detained people during the pandemic must be fully respected. This includes, in particular, the right to maintain personal hygiene (including access to hot water and soap)
and the right of daily access to the open air (of at least one hour). Any restrictions on contact with the outside world, including visits by whanau and legal advisors, should be compensated for by

increased access to alternative means of communication (such as telephone or video calling). Such contacts should be facilitated and encouraged, frequent, and free.

N

In cases where a detained person is isolated or placed in quarantine because they have or are suspected of having the COVID-19 virus, they must be provided with meaningful human contact every

day while ensuring all parties are kept safe.

o

Detained people should be made aware of their rights and ability to complain, including how to raise concerns or issues they have with any increased restrictions, and how complaints will be dealt

with. Contact information for assistance should be clear and accessible. Having questions answered or frustrations listened to is key to creating a safe and supportive environment.

OPCAT monitoring during COVID-19 Alert Levels

Monitoring places of detention remains an essential preventive safeguard for the treatment of people who have been deprived of their liberty, and the Chief Ombudsman will be contacting relevant
ministries and agencies regarding additional steps being taken in light of the lockdown.

According to the recent COVID-19 Public Health Response (Alert Level Requirements) Order (No 9) Amendment Order 2021, the Chief Ombudsman, as an officer of Parliament, is exempt from the
restrictions and may continue to perform his functions as necessary

This means that, if appropriate, the Chief Ombudsman will continue onsite inspections and visits to places of detention during the lockdown. His mandate includes prisons, health and disability
facilities (including secure mental health, intellectual disability, and aged care facilities), immigration facilities, and court cells.

< Monitoring places of detention is more important than ever during times of crisis, as the rights of those in places of detention may be at increased risk. The Chief Ombudsman is committed to
monitoring the situation closely.

The Chief Ombudsman is mindful of the ‘do no harm’ principle when exercising his mandate, and of the need to operate in a way that is safe, effective and supportive in this continuously changing
environment. He will provide additional updates in due course.

Last updated: Thu 26 Aug 2021
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Executive summary

This thematic report outlines my key findings, suggestions, and recommendations in relation to OPCAT COVID-19 inspections of six secure aged care Facilities {the Facilities) between 27 May and 18 June 2020 (during Alert Levels 2 and 1).
J am empowered by section 27 of the Crimes of Torture Act 1989 to make datians for improving the conditions and treatment of defention and for preventing torture and other cruel, inhuman or degrading treatment or punishment in places of
detention. In some instances, where a statutory recommendation was not required, | made suggestions to Facilities for improving conditions and . The Facilities were pravided with an opportunity to comment on my findings, suggestions, and
recommendations.

My recommendations and suggestions may provide useful insights for secure aged care facilities throughout the country, as may the areas of good practice | identified ~ whete the human rights of peaple detained in secure aged care Facilities were
supported and respected.

\ made nine recommendations across four Facilities, and 23 suggestions across alt six Facilities.

Health and safety

Six of my nine recommendations related to health and safety. Overall, | found Facilities provided an adequate leve! of health care, and safe and hygienic physical environments for residents. However, | had concerns about restraint use.{1] [ expect

Facilities to work towards minimising restraint. | was pleased that following issues raised in my provisional report, ane Facility put in place an electronic restraint monitoring process to ensure comprehensive documentation for each episode of restraint. |

made one recommendation regarding restraint.[2] {
i

1 found that Facilities had plans for infection control to respond to the risk of COVID-19. However, in one Facility, staff did not appear to be aware of or knowledgeable about guidance and plans to manage suspected, probable, or confirmed cases of
COVID-19. | also found one Facility had not kept thorough records of COVID-19 tests performed on residents. | made recommendations on these two issues. |

1 also made eight ions in this area, ing i 1o the physical envi ind fent access to healthy snacks and drinks, the provision of activities in a timely manne, the clear definition of ‘bubbles’, and regular checks that
residents were freely able to access secure outside areas.

Contact with the outside world

Facilities were using innovative strategies to connect residents with loved ones and the wider community, despite the continued limits on visits under Alert Level 2. These included connecting with the local community via an activity board on a Facility’s
gates, and inviting an organist to perfarm in a Facility's carpark. Most Facilities required visitors to book before visiting, even at Alert Level 1. However, I was pleased that Facilities reported they would accommodate visitors if they arrived unannounced,
or needed to visit a loved one in exceptional circumstances, such as when they were undergoing palliative care.

Several Facilities had adopted virtual communication methods during Alert Levels 4 and 3, and were continuing to use them under Alert Level 2, even with the resumption of visits. | made no recommendations under this criterion, and twa suggestians
related 1o internal and external activities provided for residents.

Dignity and respect

Overall, my Inspectors observed staff treating residents with dignity and respect, apart from an isolated instance. Openness to communicate with residents and provide information about COVID-19 is an important part of respecting resiclents’ dignity. J
found the Facilities used a range of strategies to engage with residents about the pandemic, including resident meetings, visual aids, written updates, and/or conversations with residents to explain why staff were wearing masks or why there were no
visitors.

1 was pleased that all Facilities showed good understanding of the communication needs of disabled residents, such as those with hearing impairments and mobility needs, However, several Facilities were not able to discuss with confidence how they
met residents’ cultural needs, including the needs of Maori residents,

I was pleased to learn that Facilities had made efforts to facilitate residents’ access to their faith practices despite the COVID-19 restrictions.

| made no recommendations under this criterion, but made six suggestions.

Protective measures

Protective tike is against ill and are of ) when there are increased restrictions within an aged care facility. Residents should have safe and accessible ways 1o raise concerns and
complaints and have them consldered and responded to. Although ) did not make any recommendations related o protective meastres, | found the majority of Facitities had gaps in their systems for handling residents’ complaints and ! made suggestions
for imp . 1 made six sugg: to address this issue.

Staffing

Facility staff demonstrated resilience during this unprecedented, stressful time. Inspectors observed staff interacting warmly with residents and finding ways to emulate ‘normal life” within the Facilities. Staff also 100k extra measures, like shopping for
persanal items for residents to mitigate the impact of COVID-19 related restrictions.

Inspectors observed good rapport between staff and and i who were emp ic to the stresses faced by staff working in the aged care environment during the pandemic. In individual interviews, staff at all six Facilities
said they had felt well-supported by management, and had received clear communication. Several Facilities pravided specific training related to the COVID-19 pandemic.

However, | found several Facilities did not have sufficient staff to provide the necessary services to residents, Therefore, | made three recommendations about staffing, and one suggestion.

[1]  Restraint |r|voives usmg personal physlcal ar enviranmental methads to restrain a pesson who is at risk of harming themselves or others. See the Health and Disability Services (Restraint Minimisation and Safe Practice) Standards NZS 8134.2 at
t 8134-22008/.

f

(21 “The same recummendatlon was made to two ifferent Facilities.

Last updated: Wed 30 Jun 2021
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Background

On 9 Qctober 2021, the New Zealand Council of Civil Liberties (NZCCL) sent 2 joint letter to the Minister for COVID-19 Response and the Prime Minister expressing concern about the civil liberties implications of the planned introduction of
vaccination certificates. In particulas, that the government had not consulted widely enough before Cabinet hat made its decision.

lnvestlgatlon

The Ombu s s i i ished that on 3 ber 2021, the Minister’s Office confirmed with the Department of Prime Minister and Cabinet that it would like all COVID-19 vaccine certificate advice created prior to 10 December 2021 to
be prepared for proactive release by the end of January 2022. The requested information about advice on the proposals was part of the bundle of briefings that had been cammissioned for that release and this accounts for the advice to the NZCCL on 22
November 2021.

In effect, the Minister’s response of 22 November 2021 constituted 2 refusal under section 18(d) of the OIA. This provision gives agencies a discretion to refuse a request for information that is or will soon be publicly available. However, like any
discretion, it must be exercised reasonably. This means that agencies should take into account all the relevant circumstances of the request.

The Minister commented:

( te circumstances of the agencies involved in the All-of-Government COVID-19 Response from October to December last year is of particular relevance. During that time, the relevant agencies were working on transitioning from the Alert Level

(

mework to the COVID-19 Protection Framework, including reviewing New Zealand's vaccination progress. Agencies and the...Minister's Office were working under extreme pressure during this time and had to alternate between producing policies
nd making them publicly available proactively or via the OIA.

The particular circumstances of [NZCCL's] request was taken into account on commissioning. ... the...Office did not consider it was reasonable to give the NZCCL request additional priority over its existing work addressing the COVID-19 pandemic,
given the pressures the Office and other agencies were facing...

The Ombudsman acknowledged the pressure under which the agencies were working at the time. However, in the cire of this case he d ined that cumulative failings to meet the requirements of the OIA meant that the response of the
Minister on 22 November 2021 was unreasonable.[1}

First, there was the failure to make and communicate a decision on the NZCCL request within the d statutory til In the Omt ‘s opinion, the delay in making the decision bated the bl of the )

decision to refuse the request.

Secondly, although there was a plan in place in early Nuvember 2021 to proactively release decision-making documents relating to COVID-19 vaccination centificates by late January 2022 (including the five key decision-making documents which
contained some of the req the fact

 the NZCCL had made a genuine request on 9 October 2021 for its request to be treated urgently to enable ‘effective participation in the making and administration of Jaws and policies’ (section 4(a)(i) QIA refers). Deferring release would inhibit this
legitimate objective;
« what was planned for proactive release was evidently not exactly the same as what NZCCL had requested;[2)

» there had been an insufficient of whether the

that was prog for proactive release would include redactions.[3]

Thirdly, and as a result of the omission noted in the latter bullet point, the decision letter failed to specify that requested information was refused under section 9{2)(h) of the OIA. This meant that the NZCCL’s ability to complain to the Ombudsman about
the decision to withhold information under this section was effectively delayed.

Finally, the Minister's letter on 22 November 2021 failed to refer to the particular subsection relied on under the OIA to confirm refusal of the request. The notification of the decision simply stated:
| have made the decision to proactively release all decision making documents relating to...on the Unite against COVID-19 website... | intend to publish this information by late January 2022.
As noted in Kelsey v Minister of Trade [2015] NZHC 2497:

[125] The noun “reason” in s 19(a)(i) of the Act refers to one of the statutory reasons for refusing a request to release official information set out in s 18(a)-{h) of the Act. The Act requires the decision-maker to specify one of those reasons at the time a
request for official information is refused. Al the decision-maker neecls to do is specify which of the provisions in s 18(a)-{h) has been relied upon when the request for official information is refused.

1e bottom line is that a decision to release information proactively does not absolve a decision-maker of their responsibilities to a requester under the OIA. The discretion to refuse a request under section 18(d) must be natified properly and exercised
<easonably, and with regard to the particular circumstances of each case. In this instance, the decision on the request was made outside the statutory timeframe. Jt also did not specify the reason for refusal, consider the requested information that would
not be included in the information to be published, or advise that the published ion would contain red . All this occurred in the context of a genuine request for urgency.

Outcome

For these reasons, the Ombudsman formed the opinion that the response the Minister communicated to the NZCCL on 22 November 2021 was unreasonable.

The Ombudsman decided to issue this case note to make his expectations around the use of section 18(d) clear and so that his findings could inform decisi king on all official i ion requests.

Disclaimer

This case note is published under the authority of the Ombudsmen Rules 1989 . It sets out an Ombudsman’s view on the facts of 2 particular case. i should not be taken as establishing any legal precedent that would bind an Ombudsman in future.

[1]. Section 30(1){b) provides that in the context of an investigation of a camplamt made under section 28, an Ombudsman can form the opinion that the decision complained of is unreasonable.

{21 NZCCL's request for ‘information provided to the sectors or i the g is lting with an the vaccine certificate’ was not addressed in the response of 22 Navember. The Minister apologised for this oversight and released this
information to the requester during the course of the Ombudsman’s investigation.

131 A guide to section 18(d) of the O1A and section 17(d) of the LGOIMA , at page 3 provides ‘Agencies must identify the Spelelc information requested, and be satisfied that this information is or will soon be publicly available. ...if only some of the
information requested is or will soon be publicly available, then a partial refusal may be justified. However, a decision on the remaining information that is not publicly available, or is not intended to be made publicly available, must be made.’

Last updated: Wed 3 May 2023
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Summary

The complainants are New Zealand seafarers who work offshore on foreign-flagged ships (offshore seafarers). [11 They need to fly home to New Zealand at the end of each tour, when crew change occurs. From 3 November 2020 to 5 March 2022, the
complainants needed a voucher for a space in Managed Isolation and Quarantine (MIQ) in order to re-enter New Zealand.

While there was a specific offline maritime allocation in MIQ for maritime arrivals and crew changeovers at New Zealand ports, offshore seafarers, such as the complainants, could not access this. Instead, they had to book a voucher using the anline
part of the Managed Isolation Allocation System (MIAS), which was difficult due to the nature of seafaring work.

In March 2021, following the Minister of Transport’s announcement earlier that month that he would review the position of offshore seafarers, the Ministry of Business, Innovation and Employment (MBIE) advised the Minister for COVID-19 Response (the
Minister) that the settings for offshore seafarers were fit for purpose, and recommended against creating a specific offline allacation for them. The Minister agreed with this advice and recommendation. Consequently, offshore seafarers had to continue to
use the online allocation system.

Having considered the complaints made to me, | decided to investigate the reasonableness of the advice that MBIE tendered to the Minister with respect to the possible creation of an offline allocation for offshore seafarers. | do not have jurisdiction
under the Ombudsmen Act 1975 (OA) to investigate decisions of Ministers of the Crown,

| acknowledge at the outset that a number of difficult decisions had to be made about the response by New Zealand to the COVID-19 pandemic, including in relation to MIQ. | recognise the important aims of MIQ, and the vital role it played in
preventing outbreaks of COVID-19 in the community. I2] Nothing similar to the border closure and subsequent restriction on the ability of New Zealanders to enter New Zealand has ever occurred before. The general work of MBIE and the wider public
service in managing New Zealand’s response to COVID-19 is commendable.

MBIE, as the lead agency for MIQ, was warking in a novel and complex policy context, under time-pressure, and in a high-stakes environment with limited access to reliable information and where there was necessarily a high degree of cross-agency
coltaboration and ministerial involvement and direction. ) acknowledge, in particular, that the Minister made the final decision to not have an offline allocation for offshore seafarers.

However, it is apparent that MIQ, and the operation of MIAS in particular, caused immense stress and frustration for offshore seafarers trying to return to New Zealand at the end of their tours. In addition to the fwo complaints that are the subject of this
investigation, | also received several other complaints relating to the position of offshore seafarers. | note the High Court found in the Grounded Kiwis judicial review proceedings [3] that the MIQ allocation system operated in a way that meant New
Zealanders’ right to enter their country could be unjustifiably infringed in some instances. MBIE has told me it has accepted this finding.

i acknowledge that in matters of policy, opinions can differ. However, an Ombud: s ion s that in providing advice to Ministers on policy matters, officials carefully assess the options available and the implications of these on people, and that
they advise and provide recommendations to Ministers that include options that will ameliorate any unfairness on people. It is the role of the Ombudsman to investigate and form their own opinion as to whether there have been unfair administrative acts
or omissions of public sector agencies which impact on peaple. In my view, an Ombudsman’s apinion will always be useful for policy advisors and makers,

In this case, ! have formed the opinion that MBIE acted unreasonably in providing the advice that it did to the Minister in respect of offshare seafarers, because the advice:

« did not sufficiently address the need for international cooperation for global trade, relevant International Maritime Organization (MO) and United Nations General bly lutions, and the designation of seafarers as key workers;
» did not specifically consider New Zealand Bill of Rights Act 1990 (NZBORA) implications for offshore seafarers as a particular class of New Zealanders;

» did not sufficiently address the limitations of the emergency ion process as a solution for affshore seafarers; and

+ drew an inappropriate comparison to other fly in, fly out workers,

As di § in my self-initiated broader igation into MBIE's administration of MIAS, |41 ¥ accept that implementing a more individualised altocation system that idered individual circy and prioritised would have been difficult and
costly, but my view is that careful consideration of options for doing so was necessary glven the profound impact the system was having on people. | nate the High Court also found the same from a human rights perspective. Offshore seafarers are an
example of a class of New Zealanders who suffered from a lack of c of i I circ and prioritis in MIAS.

1 recommend that, if the need to use the MIQ system arises again, MBIE provide fresh advice to the Minister on offshore seafarers in a manner that ad the deficiencies | have identified. ! also recommend that MBIE consider apologising to the

complainants.

Footnotes

1. For clarity, | use the term offshore seafarers throughout this opinion to mean New Zealanders working overseas on foreign-flagged ships. Different considerations apply in respect of New Zealand-flagged ships, and seafarers working in New Zealand.
Return to text

2. MBIE has advised me that MIQ was responsible for stopping more than 4,600 cases of COVID-19 at the border. Return to text

3. Grounded Kiwis Group Inc v Minister of Health and Ors [2022] NZHC 832. Return to text

4. See bud: fiof. q bud; 4 i final-onini d-isolation-allocati tem) . Return 1o text

Last updated: Tue 28 Mar 2023

https://www.ombudsman parliament.nz/resources/advice-managed-isolation-allocation-system-regard-offshore-seafarers
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Summary

The Ombudsman is an independent officer of Parliament warranted to investigate and form opinions on the actions and decisions of the government, and how these impact people. When Sir Guy Powles was appointed the first Ombudsman by
Parliament 60 years ago, he stated:(1]

The Ombudsman is Parliament’s [person}] - put there for the protection of the individual, and if you protect the individual you protect society [...] | shall look for reason, justice, sympathy and honour, and if | don’t find them, then | shall report
accordingly.

Sections 13 and 22 of the Ombudsmen Act 1975 (OA) provide the authority for an Omt to do so, by i igating a complaint made to them or of their own motion, and reparting their opinion to the relevant agency.

1 d this self-initiated i igation into the Ministry of Business, ion and Empl - Hikina i (MBIEY's role in the Managed Isolation Allocation System (MIAS) following receipt of a large number of similar complaints {over
270 altogether).

A number of common themes arose from these which informed my investigation.

1 acknowledge at the outset that a number of difficult decisions had to be made about the response by Aotearoa New Zealand (New Zealand) to the COVID-19 g in relation to ged Isolation and Q ine (MIQ).
recognise the important aims of MIQ, and the vital role it played in preventing outbreaks of COVID-19 in the community.[2]

Nothing similar to the border closure and subsequent restriction on the ability of New Zealanders to enter New Zealand has ever occurred before. The general work of MBIE and the wider public service in managing New Zealand's response to COVID-
19 is commendable.

MBIE, as the lead agency for MIQ, was working in a novel and complex policy context, under time pressure, and in 2 high-stakes environment with limited access to reliable information and where there was necessarily a high degree of cross-agency
collaboration and ministerial involvement and direction. | acknowlecdge, in particular, that Ministers made final decisions on the design of the system.

However, it is apparent that MIQ, and the operation of MIAS in particular, caused immense stress and frustration for tens of thousands of people seeking to enter New Zealand. | received hundreds of complaints from individuals impacted by this.

I note the High Court found in the Grounded Kiwis judicial review pi Jings(3] that the MIQ allocation system operated in a way that meant New Zealanders’ right to enter their country could have been unjustifiably infringed in some instances. MBIE
has told me it has accepted this finding.

As Chief Ombudsman, my jurisdiction under the OA enables me to examine the actions, omissi decisions and rec fations MBIE made in the design and administration of this system and the advice it provided to Ministers. 1 decided to do this.
While my investigation was self-initiated, it has focused on considering the common concerns raised by the complainants who approached me.

The Ombudsman’s investigation of an agency is particularly imp inan where the E ive is acting rapidly and in a way that appears to limit individual rights, as was the case here. In investigating what occurred within an agency, an
Ombudsman will look for ‘reason, justice, sympathy and honour’.[4]

They carry out this function for Parliament. An Ombudsman’s expectation is that officials carefully assess the options available and the implications of these on peaple, and that they advise and provide recommendations to Ministers that include options
that will ameliorate any unfairness on people.

In these respects the Ombudsman’s role and inquisitorial method of investigation is broader than and quite different to that of a Court.

The introduction of Ombudsmen has had a healthy effect on decision-making in the New Zealand Government. They provide the check of independent scrutiny with full access to the relevant information and the possibility of publicity about erroneous
Government decisions that affect individuals.|5!

It is the role of the Ombudsman to investigate and form their own opinion as to whether there have been unfair administrative actions or omissions of public sector agencies which impact on people. In my view, the Ombudsman’s opinion will always be
useful for policy advisors and makers.

In my opinion, on the basis of the information made avatlable to me during this investigation, MBIE’s advice on the design and administration of MIAS failed to give sufficient emphasis to the

the following areas:

and prioritisation in

of i

‘ the assessment of the options for change of the online aspect of MIAS, and the recommendation of the virtua! lobby, which did not enable the es and prioritisation;

+ the offline prioritisation of spaces in MIQ, which did not encompass the situations of many people with a genuine need to travel, or make provision for New Zealanders experiencing delay in returning to New Zealand; and

:’ o the failure to fully ensure that there was an adequate way for users with disabilities to independently access the online aliocation part of MIAS.

1 accept that impl| ing a more i system that c and prioritised would have been difficult and costly, but my view is that careful consideration of how to do so was necessary given the
profound impact the system was having on people. | note the High Court also found the same from a human rights perspective.

On the basis of all the i ion | have consi gl this i igation, |6] | am of the opinion that, collectively, the omissions by MBIE to give sufficient emphasis to the ideration of i and the need for prioritisation

were unreasonable.
| am further of the opinion that MBIE acted unreasonably by failing to undertake an analysis under the Treaty of Waitangi/Te Tiriti o Waitangi (Te Tiriti)[7] when developing the online allocation part of MIAS, and by not consulting with Maori sooner.

However, in my opinion MBIE did not act unreasonably with respect to:

» its efforts to increase MIQ capacity, given the limitations imposed by public health settings and workforce constraints; and

¢ the use of available capacity in MIQ, with rooms being empty at times for unavoidable reasons.

| recommend that MBIE address the issues | have identified in the design of any future national quarantine system. In pasticular, any future system needs to include careful consideration and thorough advice on the ability to properly consider individual
circumstances and prioritise.

Key decisions about the allocation system were made by Ministers. | do not have jurisdiction to investigate the actions and decisions of Ministers under the OA, and therefore I cannot recommend they make an apology.

However, | have advised MBIE | will be ing up with the i who made complaints that p
that may be flawed and where a personal apology from MBIE may be necessary.

pted this self-initiated i igation to identify whether they have been affected by acts, decisions, omissions or recommendations made by MBIE

[11  Sir Guy Powles ‘The New Zealand Ombudsman - the early days’ (1982) 12 VUWILR 207, at page 207.

[21 MBIE has advised me that MIQ was responsible for stopping more than 4,600 cases of COVID-19 at the border.

3] Grounded Kiwis Group Inc v Minister of Health and Ors [2022] NZHC 832.

[4]  Sir Guy Powles ‘The New Zealand Ombudsman - the early days’ (1982) 12 VUWLR 207, at page 207.

[51 Geoffrey Palmer. Unbridied Power? An Interpretation of New Zealand’s Constitution and Government. Oxford University Press, 1979, at page 18.

[6] MBIE has said | have placed undue emphasis on a small sample of written briefings in making my findings, but, despite clear notice of my likely findings, it has not provided me with material which shows it did give sufficient emphasis to the
of individual circ

[7] | acknowledge there are two different versions of the document, with different meanings.

Last updated: Mon 12 Dec 2022

https://www.ombudsman parliament.nz/resources/chief-ombudsmans-final-opinion-managed-isolation-allocation-system
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Executive Summary

This report outlines my key abservations and recommendations in relation to six MIQ Facilities inspected between October and December 2020. | made 27 recommendations across the six MIQ Facilities, all of which MBIE has accepted.

Each Facility had |ts own umque set of ing cil and iated chall in providing managed isolation and ine for detail Despite the variations, | found the Facilities to be consistently responsive in seeking to improve the
and ¢ for My inspections were guided by ions outlined in Appendix 1 and summarised below.

In responding to my provisional thematic report, MBIE has stated, ‘The evolving and dynamic nature of the COVID-19 situation has p f complex, never previously experienced of | chall MIQ remains a cornerstone uflhs-

Government’s elimination strategy and operates in an P 1 would like to ack ige the 1ol of ind fe lnspecllon, and the efforts of your office, in contributing to the de 1 of imp i systems and

outcomes for returnees and workers in MIQ.”

Health and safety

1 expect Facilities to provide all detainees with access to fresh air and sunshine, and time outside of the room in which they sleep. Each of the Facilities had an outside area for detainees to use, however, those areas varied in their availability and
suitability. ] was pleased that Facilities made changes in response to my advice that they improve these areas, including by dedicating some space to children and family groups. One Facility established a new, much larger exercise area following my
inspection. Two other Facilities added ablution facilities to their offsite outdoor exercise area, after | expressed concern about their lack of availability there.

Facilities also responded promptly when | 1i to infection pi ion and control (IPC) measures, which are important to ensure a safe environment for detainees and staff in MIQ facilities. In particular, my Inspectors observed four
instances across three Facilities where staff did not comply with personal pmlectlve equipment (PPE) requirements. Facility staff acted promptly when my Inspectors raised concerns, and | recommended that Facilities ensure staff wear personal protective
equipment in accordance with Facility requirements at all times. | was also pleased that, during the inspection period, MBIE introduced an electronic sign-in system across all MIQ facilities to improve the quality of the data being collected from all
workers and contractors who visit the Facilities.

Health care should be available and accessible for those in detention. In general, Facility staff displayed a proactive attitude to monitoring and responding to detainees’ health needs. However, there was inconsistent practice across Facilities regardmg
whether detainees had access to free medical advice. Although detainees at one Facility could access free medical advice from a General Practitioner (GP), not all Facilities provided this. | would like to see this inconsistency in practice addressed. In
responding to my provisional thematic report, MBIE has informed me, ‘The Ministry of Health also notes your concerns about access to free medical advice across facilities, and is investigating the issue.” | am pleased to learn this.

| was also concerned that another Facility had potentially re-occurring shortages of health staff. This presents a health and safety risk to detainees, staff, and the wider public. | led this be add l. MBIE has resp to my provisional
thematic report advising, ‘Pressure on the health workforce ebbs and flows in response (o a range of complex factors, some caused by temporary circumstances and others which are sustained demands on the system. The Ministry of Health recognises
the particular pressure for the health workforce, and works with District Health Boards on strategies to alfeviate these pressure points (in the short and medium term) as a matter of priority. MIQ continues to work closely with the Ministry of Health and
the District Health Boards to ensure that the health workforce capacity can match, and is responsive and resilient to, evolving and variable demand in the system.” | appreciate the efforts of MBIE, the Ministry of Health, and the District Health Boards in
this challenging area.

mental health and wellbeing, such as by providing

Detainees may enter MIQ Facilities during difficult periods of their life, which can increase stress and affect their wellbeing. | commended Facilities that took g i to support

regular wellbeing checks for detainees, and putting together individuat support and ion packages for

Contact with the outside world

Although physically prevented from interacting with the outside world while in MIQ facilities, detainees should be able to connect and commumca\e with people through other means, such as the internet. When inspected, two Facilities had unstable
Wi-Fi, which prevented detainees from making video calls to their families and loved ones, ing their education, and 1 was pleased to learn that following my inspections the Wi-Fi at both Facilities had
been improved. | was pleased that Facilities also took other measures to connect detainees with loved ones, such as allowmg physically distanced visits with family and friends at the Facility's perimeter fence.

Dignity and respect

| expect MIQ Facilities to communicate with detainees about their stay in an open, clear, and consistent way. The majority of surveyed detainees reported they were satisfied with Facility communication on topics such as COVID-19 testing procedures
and results, how 1o access services, the length of their stay, and their rights. However, some surveyed and interviewed detainees at several Facilities identified 2 number of instances where unclear communlcanon caused them Confu5|0n or distress, and i

made it clear in one Facility's provisional report that | would like this to change. In responding to that report the Facility advised me that since my inspection, material to inform detai had been imp { and onsite g navig
detainees within the first few days of their arrival. 1 was pleased such action had been taken.

| also expect detai to be able to c i through intery ion services if needed, in situations other than formal medical interactions. 1 made several recommendations to Facilities to ensure professional interpreter services are available and

accessible 24 hours a day. ! also ] one Facility to imp signage using symbols to improve basic communication with detainees.

detainees generally had positive feedback about how staff managed their particular needs. | made several recommendations across Facilities to improve how those Facilities meet the needs of children, young peaple, and people with disabilities.

Protective measures

Protective such as ¢ and good ication channels are especially imy in places of d ion where are subject to the restrictions and rules of the facility.

People staying in MIQ facilities have a range of physical, mental, and psychosocial needs. Facility staff told my Inspectors they do not generally receive prior notice of a person’s particular needs until they arrive at the Facility. Despite this challenge, O

People in detention should be clearly informed about how they can make a complaint, and any complaints they make should be dealt with in an equitable and consistent manner. There is a description of the complaints procedure in the Welcome
Pack{1] for detainees, which includes an online complaints form and email address covering all MIQ facilities, However, at the time of my inspections, none of the six Facilities had a formal, facility-based internal complam(s system or register in which
ta record complaints and how they were addressed. Rather, individual agencies at each Facility separately recorded any complaints detainees made to them. Staff often reported they responded ily and i liately to plaints, but did not
record the actions taken in response.

Although the practice of informal resolution of complaints where possible is to be encouraged, the failure to record and track internal complaints and the corrective actions taken creates risks that detainees may experience inconsistent or delayed
responses. Having 2 formal process for receiving and respondmg to complaints also assists a 6acl||ly to identify patterns of issues arising, address what is causing them, and take corrective action in a timely manner, rather than having complaints dealt
with in an ad hoc manner that is for Therefore, in provisional reports | indicated each Facility should review, or establish, a formal, complaints system that is accessible, well-communicated and includes the recording of

complaints, corrective action taken and a clear pa{hway of escalation.

1 am pleased 1o learn that, since my inspections, staff at thiee Facilities have started using an electronic internal complains register. | consider it important Facilities ensure that defainees are made aware of the complaints process.

Staffing

MIQ Facilities bring together staff from a number of agenues who are requlred to work together in a new, and ever-changing environment. In this context,  would fike to acknowledge the ionalism and i of the staff my Team
d during the ins MBIE has resp 1 to my provi | thematic report stating, / am pleased to note that throughout the provisional thematic report their efforts are recogmsed as our stalff are pivotal to the success of MIQ.”

| was concerned that the frequency of staff rotations at several Facilities made it challenging to maintain inuity of k ledge about the facility and consistency in care for detainees. As such, | made two in this area. In resy
to my provisianal thematic report, MBIE has adwsed ‘MIQ is continuing to stabilise its workforce; a new workforce strategy is under developmenl which includes reviewing the overarching operating model. As noted in recent report responses to yDur
office, this includes the consid of i MIF isolation facility] This review will assist in ensuring a sustainable MIQ system for as long as itis required, and identify any roles that can be transitioned to

appropriately skilled civilian stafi.” t will follow the review with interest, and continue to look at the impact of staff rotation on the conditions and of detai in my insf

Concern about the need to ensure adequate levels of healthcare staff also led me to make one recommendation about health staff resourcing.

1 The Welcome Pack is a d for detai that contains i ion abaut their stay in an MIQ facility, including how to stay safe, and what needs to happen before they can leave the facility.

Last updated: Tue 17 Aug 2021
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The Chief Ombudsman’s investigation into OIA practices at 12 core agencies uncovers significant gaps in the way agencies are responding to journalists, training staff and keeping records.
'Ready or not?’ is a follow-up to 'Not a game of hide and seek', an investigation published by former Chief Ombudsman Beverley Wakem in 2015.

Read the 'Not a game of Hide and Seek' report (/resources/via-report-not-game-hide-and-seek)

Read all 12 reports

* Accident C: ion Ce ion | Te K ik Awhina Hunzawjnr_a_[znn) i i d-practi jdent- i ion-2022)
* Department of Corrections | Ara Poutama Aotearoa (2022) i d-practi ions-2022
* Minigtry. of Education |.¥e Tahuhu o te Matauranga (2022). i li d-practice-ministry-education-2022)

. Miniﬂw_qﬁmmismﬁaiﬁ_andlmdg_l_mmmgm&(mu) i li d-practice-ministry-foreign-affairs-and-rade-2022)

* Ministry_of Health | Manatd Hauora (2022) i j d-practice-ministey-health-2022)

* Ministry of lustice | Te Tahi o te Ture (2022) i f d-practice-ministry-jusfice-2022)

» New Zealand Customs Service | Te Mana Araj o Aotearoa (2022) i i d-practi land-cust ice-2022)

) + bew Zcaland Defence Force e Ope Kilua. o Aotearoa (20221 ja- compliance and-practi {and:defence-force-2022)

NZ Transport Agency | Waka Kotahi (2022) d-practice-waka-kotahi-2022)
MmmmmmWLIMmmmmmgmmm i i d-practice-ministry-socfal 2022)

* Ministry of Transport | Te Manatd Waka (2022) d-practiceministry-t +2022)

» Public Service Commission | Te Kawa Mataaho (2022) i li d-practice-te-k tazho-2022)

From the introduction

In 2015, my predecessor, Dame Beverley Wakem, carried out an investigation to:

« examine the attitudes, policies, practices, and procedures adopted by government agencies generally, in arder to establish how well they were complying with the requi of the Official ion Act 1982 (OIA); [1]
« identify good practices, areas of weakness or vulnerability, and practices that could give rise to non-compliance; and

* recommend improvements where needed.

As it was not practicable 1o examine in detail the practices of all government agencies subject to the Ombudsman’s jurisdiction, 12 government agencies were selected to investigate as being representative of central government agencies. 21 A further

75 agencies and 27 Ministers’ offices subject to the OIA were invited to provide information via a survey. The 12 agencies ultimately were provided with individual reports, and although these reports were not published, the agencies were provided with

action points which, if implemented, would lead to improvements in OIA practice.

The resulting report, titled Not a game of hide and seek, was tabled in Parliament and suk ly published in D ber 2015. [3]

In November 2019, | decided that it was timely to revisit the 12 representative agencies involved in Not 2 game of hide and seek, by initiating a follow-up investigation to determine the current state of OIA practice and culture in these central
government agencies.

My investigation was well underway when an unprecedented event occurred: the announcement by the World Health Organization, in March 2020, ofa global
a low-priority, compliance activity—one of the first things to be set aside to free resources to focus on ‘more crucial” demands. On the cantrary, | i that effective inistration of the OIA (and its lacal government counterpart, the Local

Government Official Information and Meetings Act 1987), [4] as well as a strong focus on the proactive release of information, is never more important than in an extreme situation. It is crucial that the information on which impactful decisions are based

is available to, or can be requested by, the public so the rationale for decision making is transparent and open to scrutiny by those whom the decisions affect.
Accordingly, | identified an opportunity to expand my inquiries to include consideration of how resilient the official information policies, practices, and systems of these core government agencies were during the COVID-19 pandemic and lockdowns.

This report therefore the i of this itutional measure being able to operate as intended in extreme and challenging circumstances, in order to protect our democracy. It also emphasises the need for strong, clear leadership and
essaging by those in agencies, as well as the need for an effective independent oversight agency.

111 See Official Information Act 1982

( [2}  The 12 government agencies selected were:

Accident Compensation Corporation|Te Kaporeihana Awhina Hunga Whara

Department of Corrections|Ara Poutama Aotearoa

Ministry of Education|Te Tahuhu o te Matauranga

Ministry of Foreign Affairs and Trade|Manato Aorere

Ministry of Health{Manata Hauora

Ministry of Justice|Te Tahii o te Ture

New Zealand Customs Service|Te Mana Arai o Aotearoa

New Zealand Defence Force|Te Ope Katua o Aotearoa
NZ Transport Agency|Waka Kotahi
Ministry of Social Development|Te Manati Whakahiato Ora

Ministry of Transport| Te Manatd Waka

Public Service Commission|Te Kawa Mataaho

[3]. Beverley Wakem, Not a game of hide and seek: Report on an investigation into the practices adopted by central government agencies for the purpose of compliance with the Official Information Act 1982 (December 2015). See
w.ombud. Ti . i nz)

[4] See Local Government Official Information and Meetings Act 1987

Related content
Related links

Not a game of hide and seek (2015}

Last updated: Wed 28 Sep 2022
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This report was released as part of ‘Ready or not?’, an investigation into OIA practices at 12 core agencies.
*Ready or not?” is a follow-up to 'Not a game of hide: and seek', an Investigation published by former Chief Ombudsman Boverley Wakem In 2015.
Read the ‘Ready o not?" report

Read the 'Not a game of Hide and Seck’ roport i hide-andeseck

From the Executive summary

This summary draws together th key findings and suggested actions from my investigation.

Leadership and culture

The Ministry has shown that there is regular messaging to staff ahaut the imporiance of the OIA. The development of s centralised QA team was regularly promoted to staff on i intranet, and the Ministry hosted an ‘OIA Day in 2018 to which [ was invited as a k initatives that fted In an overall
psiive peiception among st ofhe agency’s ageronch to Openncs. Howoveshersar ndicatonsof a inconsistent approfc o opentss Among o oo ladets. Tho CE I ulimalely responsible for he culfure o the ageny around acces 1 infeemation ant b ot onsoe Yeadlership team have an unambxguous
understanding of his approach 1o openness which they, in turn, cascade to staff.

The Minisry's OIA wehpage provides teasanably comprehensive information to requesters and i prominently piaced, which is a slgnal of the Importance the agency places on thisfunction. ) have identified some improvements that cauld be made to futher enhance the webpage, such s providing more informatlon about nteral decision
imaking uls,and s vy oncourging ho the Ministy bas madefrher improvements ot o flloig my provisional opinion nclucing publshinis A polic. ote ha the My’ OIA wohpagecontalns a s sbout Covid impacting mefamat for providng ofical informaion which sy incicate an ongoing e
with OIA handling capacity which should be addressed

The Ministry's steategic i ! tthey do ot detail how It ntends to achieve this, nor how I Intends to nsure mmpllance with the OIA. The Mty shauld deve\up a qraleglc lramewnrk whmh wtes an official information cultiure apen to the release of information. This should feature in
corporate documents and la:y aspecu of n‘ pmmce—w:h as it OlA handlmg process and its praclice of proactively releasing a wide range of Id be and inclu ions.

Action points: Leadership and culture

1. Ensure on-gaing, positive messaging from the CE to senior leaders and staff to devclop consistent attitudes, expectations and culture around access to information.
2, Review and update the Ministry’s wel
3. Establish an official informatian strategic framework which pramotes an offcial information culture open to the release of Information.

ite incorporating my suggestions.
4. Ensure the official information strategic framework is reflected in strateglc documents.

Organisation structure, staffing, and capability

1n 2018, the Ministry established a contralised QIA Services team which handles the majorlty of ts Q1A requests. This appears to have been a key factor in the Ministrys commendable improvement in reported OIA timeliness performance over the last several years. Unfortunately, there was a naiceable drop in OIA timeliness performance
in the July to December 2020 reporting erlod. This i largely attibutable to an increase:in the volume of requests receive, | am aware the Minisry s fielding a large number of information request relating to COVID-19 and vaccinatians and there is every reason ta think this will continue or the foresecable future. The
substantially increased resource in this area, and should continue is effots ta ensure ts QA handling function is sufficlently resourced s it can maintain the high standard it has mainlained over several years in its reparted OIA timeliness.

Survey comments from staff also indicate that the OJA Services team is vulnerable to spikes in the number of O1A requests recelved, or tn the event of staf attrition. The Ministry should continue its efforts to estabfish resilience amangements for when these: occur.

The Ministry should establish within the OIA handling pracess. Expanding the OIA training available to staff may assist with increasing organisational resilience. For example, business units could have OIA ‘champions’ who can act as a knowledge resource for business units, and could be
called on to write OIA responses when lhc OIA Services (mm is stretched.

At present, the Ministry does not have an extensive
centralsed OIA team, all staff need OIA taining 10 an appropriate level, Decision makers and the Communications and Data Services toams require speci
taf should be aware of the congttutional IMpOtanCe of the OIA, how o recognise  equect, and the par they play i reapoctof <ound recerd keeping, Fo
makers.

st of QA siing for sttt b  anig anua fr st n the OV Sevices team, and s deloped an tonal, cnlin i e for ol a1 consider thy ry would beneft from expanding the cange of training available. It shoutd be mindiul that,aithough it has a
oles; saff in business units should be knowledgeﬂ)lc enough to participate in discussions about withholding information and competing publlc interests; and all
e apinton, the Mimisy has adised that il provde tageted tdning for the C and Engagement Toam, subjoct matter txperts, and decislon

ns my va

Training on record keeping and the Minlsiry’ Informatian management systems i a vulnerabllly for the Ministry. Staf indicated that (M systems are dificult to use to scarch for and rcsrieve information, and the difficulties are ikety campauned due ta a lack of IM il ecard keeping training for staff, Ensuring taff are well-rainerd in this
area may mitigate the risk that information requested under the O} may not be found. In Its cesponse to my pravisional opirion, the Ministry indicated that it had a dedicated teainer for record keaplng, and that training was available for all staff. | look farward to following its progress on delivering training over the coming monihs.

Action points: Organisation structure, staffing and capability
Ensure adequate resourcing In the O!A Services team to meet OIA obligations, based an current and forecast volumes of requests recelved.

5. Establish and formalise mechanisms to imprave and ensure resilience within the Ministry’s OIA handling process.
6. Ensure OJA training s available for:
@ all staff at induction;
o subject matter experts who liaise with Ministerial Services on OIA responses;
o the Communications and Data Services teams wha deal with straightforward requests which are nonctheless subject to the OIA; and
o decision makers on OIA fesponses.
7. Ensure regular OIA refresher teaining is available for all staff.
8. Deliver training for staff on Information management policies and systerns.

Internal policies, procedures and resources
The results of my initial survey of staf, as well as the: findings from a contemporancous investigation of the Ministry's collcction, use, and reporting of information about the deaths of peaple with intellectual disabilities,LLL leave: me: concemed about the wtlity of the IM systems to search for and retrieve: information.

nistry advised that it does not agree with my canclusion that t has acted contrary to the law in relation to storing Information in an accessible farm, noting that its primary document management system allows for documents to be exported, in lin with the: requirements of the: Public Records
s ) raised.

In its response to my provisional opinion the:
Act 2005 (PRA); and that a 2014 review by Archives New Zealand did ot Identify the cance

1 am not persuaded to depart from my opinion that the Ministry appears to have acted conteary to law in relatian to its abligation unrler section 17(2) of the: Public Records Act to ensure that information Is stored in an accessible form, 56 as o bo able ta be sed for subsequent reference. In the OIA contex!, paor record kecping creates a ris
that staff will not be able ta identify, access and collate information relevant to a request In a timely way. | sought comments from Archives New Zealand on this matter hefore forming my final opinion.

at staff survey indicate that staff find these resources easy to find and to usc, which Is The guidance could be improved by adding detall on

The Ministry has developed general OIA guidance for all staff which is available on its intranet, and more in-epth guidance resources for staff in the OIA Services team. Results from my
ering withholding information tnder section 9(2) of the: OIA. Following my provisional opinlon, the Ministry has advised that my suggest

some aspects of the OIA and the Minisiry’s practice where there are currently some gaps. For example, ) note a lack of guidance on public interest considerations where the Ministry is cons
amendments are underway.

'm pleased that the Ministry has a proactive release poticy underpinning Its generally sound practice. The palicy should be strengthencd by ensuring the public interest considcrations in the policy allgn with the principle and purposes of the OIA, and by including a commitment ta publish information in the most usable form. Developing
this policy further, then ensuring it s promoted among senior leaders may help to ensure a cansistent approach across all the directorates to proactively releasing information. Following my provislanal opinicn, the Ministry has advised that my suggested amendments are underway.

The Ministry also has a policy ta guire its practice on fixing a charge far the supply of offical information. This policy could also be sirengthened by adding details ahaut public interest considerations, along with other factors that may favour remission of charges, and the tasks that can and cannot be charged for.
In the Intorcst of transparency, | suggest that the: Minlstey publish both its charging and proactive relcasc policies once they are finalised. These policies should alsa include document control elements to helpy ensure that it is clear who has executive responsibllity for adherence with the policies, and that timely reviews and updates occur.
Recommendation

Implement improvements to IM systems to ensure thal information is In an accessible form 5o as ta be ahle to be used for subsequent reference in line with section 1712) of the Public Records Act

Action points: Internal policies, procedures and resources

9, Review and amend charging policy in ith, oy suggestions & e details of:
o the considerations around how and whether to charge for the supply of formaton;

o remission of charges; and
o tasks that may and may ot be charged for.

10. Ensure appropriate: document control measures cxist, along with clear executi ibility for the charging policy, to ofis feviews ang updates occur.
11. Once finalised, publish the charging policy.
12. Review and amend QA guldance Incorporating my suggestions to include information about:
o haw to consider requests for urgency;
o how ta consider and apply the withholding provisions in section 6, 9 and 18 of the OIA (although agencies can use: guidance produced by my office s a reference when considering the application of withholding grounds, it s good practice to collate their own materlals to asslst staff which include more specific examples hased on
the: types of requests they receive frequently);
 the agency’s duty under section 13 of the OIA to give reasonable

istance to requesters;
o how to apply the public intérest test, and where this is applicable; and
« alternative methods of allowing access to information.
13, Refine the proactive release policy incorporating my suggestions to:
o ensure pubilic interest considerations for releasing information arc detailed and align with the principle and purpore: of the OlA;

o include document control efements such as review dates and the role which holdk i for ing the policy; and
© include a commitment to releasing information In the mast useable form (in accordance with the New Zealand Govemment Open Access and Licensing framework]
14. Once finalised, promote the proactive release policy among senfor leaders and staff
15. Once finalised, publish the proactive release policy.
16. Ensure a senlor manager Is assigned strategic ibllity and executive for adminlstering the proacti policy

[1) Link to Off the Record: An investigation inta the Ministry of Health’s cotlection, use, and reporting of information abaut the deaths of people with intellectual disabil

Last updated: Wed 28 Sep 2022
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Languages English
This report was release 25 part of ‘Ready of nal’, an investigaton ialo OLA pracices a1 12 core agecies,
“Ready or not? i & ollow-vp to "Nt game of hide and seek, an i hiet O o1
Rearlshe 'Not sepad
From the executive summary
y draws toge Wl suggested actions (rom my investigation.
Leadership and Culture
Leadentipis The Chif Executive has an open parency. internal the Chief Executive about the O .y results indicate Waka Kotahis open. 1 encourage
ka Kaiahi i i bout the OIA and his wil it ‘member.
P w
i hout the OIA and opeanss s s Waka Kotahi has i public ina number of ways, Forinstance, it has updaled its webs y » y stratogy ke b
Waka katahi’ s
The O1A webpage s clearly sg pa ot useful information 1o assist ’ o provides guidance on the type of inormalion i holds. Some addi o n g OIA " . OlA guirlance materal an the website. it
id including a i opag y s informati pate i i que ety 3
Waka Kotahi's leadership In elation to QI the COVID-12 Rhad date a0d welt plan,whi 1A ror
Action points: Leadership and culture:
1
2 " principle’ on the OIA webpage, outl OIA and openness
3. Provide a pa Directory
4. Signal on the OUA wehpage th: din a variety
5. Publish relevantinternal OIA matecial
Organisation structure, staffing and capability
2 Kotahi has moved from a party forprocessing. s addilonal work load.  which asicmonhly basis.
- ungiis conducted on the OIA 10 nesw staf a induction. However, e 1 OiA requests ar OIA specialiss, and reg: ' 8 s sen OlA wini regutar basis.

wion points: Organisation structure, staffing and capability

. i < il specialisl OIA taini d regular refreshers
7. Ensure all senior leaders are atendliog formalised ObA Iraining on & rogular hasis
Internal policies, procedures and resources
Waka Kotabi has a number of OIA ge sequests. These inclule an OIA guide, template leners, and 3n 1A memo, It also b proces et intanet e, el the DI e et il vt 1 i god sy of e O a iy Ac Mo some s e identified an) impronements could
it the quali . For example, the i informati it dristes” oifces;requests forinfernal decision makin ules, requestsfof reasons, roques B
Waka Kotahi has recently i i n covers all ypes , ot of OIA respanses. Same mpy i enacted, « For nstance, Waks Kotah ider updating the pr release pelicy to include i qusncy and
timing of release, a8 well as making i ol t i s wabsie, [ i m intum, »
Astand {orWaka Kotahi was i ® ities dorie Having adequate resources fo bl their roles and! o,
Action points: Intemal policies, procedures and sesources
peate OIA gl

 consultations and notification 1 the Miniser’s ofice

@ meuests (orintermal dacision making rule, roquests for reasons, equests fram corporate entitesfor persanal infarmatian;

= considering urgent requests and

© pubic et considraions
o i i quency g ol release, s well 2s making information accessible
10. publish the pmmve e policy o e ik Kb e
Current practices

ignificant i 4 This s desg @ g since the 2015 a ; including new L afocus increased deal with OIA
requests, andl an increase i the proactive lease of OIA responses.
My i OtA fies and oveall, good. i lyof. v . However, identiied I ps Forinstance, public i s intemal decision the
search or information.
Waka Kolahi received fewer i dhich il Serics s el COMD1 g, il K o during the lockdow QlA process s alf
H there was a drop i e amount of nformat sy otahi fo i

ka Kolabi provides tely 20 percen of agency O i fce for ‘noting’. tabi requires an emal have 'mo comment” 1 the OLA request i ply 35 & coutesy 'EYE'to inform the Minister of a decision Waka
Kolahi has reached, a resp iser's off peerequisi b et oL o shouk ot camloins
n adition, Waka Kotai stated that it g i 0 i o H . Waka Kotzh Ol respor " response from fce that they had ‘ncs comment”nine days after it was sent 10 them for FY1. Section 15 of the OIA states that
ecisions on requests b made ‘as sk 25  and in any King days'.
tam a el Waka Kolahi has draiec d i d o decisions (o the . notifcat wired, i the same time as the decision i i e Waka Kotabi tain witten

is s tesull the praciice i requiring e ing q apply. The blanket 13 five workingday pe ha Kotahi's decisi
Requests 0 the Media leam i . i t information requests, bt in the OIA gui hey may ot log a5 OIA mucsts, Waka Kotahi states i Med 5o there i often
a " pes o cequests. H there
formation req i one instarice, part of a media information request was refused, and the reqwester was not achised hal they can Ombudseman and did not the reason for it cefusa, I this case, | 19 of the OIA. H '
A o e et ok KA v v T X oo o St &5 T raRCe e ey 1618 o ot s Ko o oo o e VA g 2 media i is not itis actoned i i
Although Waka Katahl's OIA guide autlines haw information requests will be teated, it ide g ecia informati specifically. | urge Waka Kotahi o i il i ts guide such a request s passed Services team, and detail (OtA should a request br refuscd by the Media team The
ils on a kcfor 3 req urgency: Once updlated, | g0 Waka Kotahi o publih the gui is 9 s p an OV request is received and i iom they fways be ithin a
%4 haur news cycle deadiine.
conversations team and jouralists being kept. { sugges the Media " s meetings, | urge senior lead ge that recy are deattwith by must

The proactive release of i transparency public trest. Waka Kotahi has i area in recent years. Tre public release of i tcansparent goverament, bt also b roquests by pulblicly available, and allowing for
greater ease of handling o the requests tha are receive.
Agenci Gon i wse o gy, such s screen reacles. Far exampls in an ‘image only screen readers. It may also Iy, by L Most of the O1A respe ens

oy oty o oy Ty e . o secer oo
Action points: Current practices
11 Eosure OIA decson maker consider th public neest et whereappicable
2. i OlA daci ! public snteest and resuls of consuitations with third partes
13. Kecord 5 taken in respect o OIA respor  such a b d af thesearch (or information
1. inisters ofice on bandiy A requests
15. When notifying the Minister of an OIA decision, o i @
16. When notifying the Minister of an OIA decision, ' -y per s decision
17. Update the cll\gmdct a i
18. ke i and meetings
19, Provide u.mm Ol training o the Media far basis,to v igations under the OIA
0. senior leaders i 1eam must achere 1a the OIA
2. Ensure afl i proactively image only', and all visual elements are (agged with altenative fext
Performance monitoring and learning
Waka Kotahi collects and reports 00 data from requests and d inits infarmation management system, ‘lnfobub. is data traugh its Workllow lealership. Keporting includes reqy fect matir of any
Perfommance moni by expanding i o se3panses to OIA requests. Waka i 6 01  the agency
Mediateam.
Waka Kotahi occasionally 8 oy Office p - While i peer review pracess, | similarly ge the agency o develop
Action points: Performance monitoring and leatning
2 proces ing from Ombudsman ) uidance, and refinet this in OIA policy and procedures

23, Collectfurther qu:

tative data on the handiing of OIA requests

24, Improve detals i reguar reporling of stalstcs 1o serior leadership

Last updated: werl 28 Sep 2022

d
26. Develop a quality assurance process for completed OIA requests

1A staistical eporting
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Thissepart was elaased a5 pars af ‘Keady o noi?, fon o OIA practces a 12 core agencies,

‘Ready r pant*is a follow-up 1o ‘Not Lanie i his O 2015,
‘Eead the *Ready ar noid* cegort

Beadthe de s sock!

From the executive summary

This v ether the key findr w invesigaii

Leadership and Culture

ommitment A i ices, incluckng, sendi i i v ject of the OIA. Suaffi i Theve has been a shift i the M

increasing the

ood, transparent governmen.

“The resus of e saff sutveys indicane, hrweves, that the Ministry may g, oo jusy W ; p

The Minisry seach shon, messages an the OIA o its external stakeholders. The agenc i d the OIA. The Minisiry's Ol webpage i o includes d s helpful 10 wsers

of Ol .
fer receivirg, my provisional pinfon, i Tk, ¥ jon and amending the wording por O,

Ousin my investigaon) el ot he merts and adiions, such a nclcing lmks  the 1 e Wiy oo o OIA requets. Treee s als coracy I tho wecing e the Ol iying The
pramply

Action points

[ " senior leaders to staf i the OIA
2. brovide a liok un the OIA welpage 0 the Minisir's Sl decsion making rules (describe in section 22 of the OIA)

Organisation structure, staffing and capability

- i The when fully implemented, will elp abign the Ministry's processes

‘he Ministry recenly intiaduced a nuber of important measures 1 improve OIA Wsivioy (o i staff. A Kaining ding induction, developin g ining o the OIA, a1 well 25 proy reional o
with best OIA pracices.

Trainion, eeplny y o the Mirisiry. For exarmple, 45 percent of respondentsin the infia sl suivey indicatert that It was not clear hw used. can havea direct ablity 10 comply with the O1A.
" ot ecord keepls i of i ple, 45 per o he iz sl dicated thai Tear ho » 2 el be used, ficulties can b bl ly with the OIA.

Action point

3. Ensure aflsaff 8 i i s s tepolar refresher

Internal policies, proceduses and resources

The Hicies and ui i i ibes h s 0 the Midistry's Ol uth detail i clear

o offcial information and has i principle and purp the OIA, The puidance detal pplication of i with requesters ar it !

il rensive, th i i imp aspects af the legishation, The guidance does not contain a defi
ideati(ying the tyoe of OIA reques received (5 2, 3 or 4 i the OIA).

v llawedth is is The poliy. as null Mioisiry's website, may i i i iming of p

Information management and it e i the M " afl staf, The the Ministy's inclucting the electronc das the WMinisiy's defauh ¥

Pulicy is cuently u i 1he agency is also scoping a digial work programme with the alm of consolidating infocnation management platforms,

Action points

4, Review and upelate OIA guidance material i include mare ioformation on:
o Ideniifying the type of OIA request received (Far 2, 3 ar  of the OIA);
o Applicatian of withholding, or refusal pmoncs under thi OIA, including 1he requitements uder section 19 of the QA and the public interes test
o The requirement undersectian 1571} af the OLA 0 oxake 3 decisian i an OIA request and nolfy i 1 the requester ‘as soan as reasonably practicable, and [ oy case o later than 20 wrking days after the day on which the requestis receivedt;

= Cansulhing with and asssting, requesies, including deating with urgent requests

including managie sk confidentiat information, commercially seasitve party copig

2 ;
© Pracess for preparing for
o Froquancy an timing, of pubtlication of affcial informatiao.
Cureom practices

Overall the iy s soan A prcsices, The Wiy il been increasi 201516 and remained high ~ 55.2 percen - in the reparing period from lanuary 1 lune 2020, which lncludes the ime the nation was in lack . The Mioistey appeared (0 respond well 10 the challenges of the COVID-19 lockclown having, implemented some pasitive changes i it
o opeating in 3 fully elecimic way).

practices (e, ransitioniny

Review of the Ministry's onducted by my invesi inconsistencie ice. cmails i e suction 15411 of the OIA o make a decision an o CIA request and oolify it 1 the requeste . and in any than e hays abeer the
i gt e v, e Mk i acked detal e w administeatve steps taken i relai e s e e e o P o e A, W i best OIA practice P i

Ancther opporunity fo improvemen s rvemn«edhy the Minys Ieratons it Miritrs of d 1A o, T i “usual praciice” uader the ' suiprises” convention is 1 send 0 e reevant
ol w

surpris mmusm(hnlymhen will iih Ministers” nfi i e e ot it oo el o i e e o ol s proos i A NS e o i
depanmenial O1A requess. e i o Ty O praicts P | oo hat e procel Vi with o d forther upc o e i this asea.

ofacomplaintt me. o my pinion, | consdr i racsicecontaey 0 scion 19 afthe OIA. However,
i ireer and ind e Mdla leam,

Media team, | fthheld informalion withou citio th the OA, nor i mmmngmmmu:mw..mmM.mwy,m.smnhyn
e

Upan reew o the Minsuy's respanes
o suppat s, inclucling

s
have aat mad a focmal in achised me thal and right o i vequests, The Mi
weekly to ensure all respunses are compliant petitee g oo relar i, o Jone e oy it

1 was also cancerned thatthe Minjstry was fallig 10 crcate and maintan ull and for 23 o b o subsequent reference. LLL 1 ony opinion, 1 consicer this praci fon 1702) of the Act 2005, However, 1 have not made  formal e i this
il y o i Rt 2005, nclio i s i, i e g e,
i v's OIA guid: i specialist OIA Irsining 10 the Media team, will pive hert the. s d that staff s Media team it obligatinns under the DIA. ipp y g fram sanior leador information
tequests handled by the Media team must adhere 1o the O
Finally,the resuls of my staf surveys indicate that the Minisry needs alf compl " policies. Many i al staf survey repored thal it was i is for ren formation and callating it . However
e y didl it finding and collating i s “This may indicate that the Ministry’s it A i it h: y 4 ing,

Action poin

e the practice of il oo esponses o he i o, (V) s sl liaion i e ity op s shve s ra bl b

. the ime o shanly ponse i p ceqester: aod
o providing the Miniter’s offices anly the requestara respons:

7. Ensue the Media team’s wa med o panial refusal, are dealt with in accordance with the pravisions of the OIA

8. Ensure the Media tean i i w b icludin elep . meetings and verbal discussions), and any material imtemal discussians.

. Update the OIA guide 10 include mixe derail an urgent OIA cequests and cansider poblishing the guide

10, and information o ainicy; 0 the Media team to ensure they understand their ubligatinns under the O1A and the Pulilic Records Act 2005

11, Ensure messaging fram senior leaders reiniorces that media informration requests handled by the Medlia feam moust adbore o the OIA

12. Continue o review siff cormp secord heepi d icr whethe funher raining peeds to be provided

Performance monitoring and learning

The Ministy collects and e a range of OIA data with he:use of {BRAL IRA traks " " ieir bigh st o

s partof s quabty ssran o the My dits sl pe v < espinses s OIA reqess by complting.a o Checkist which ashs rev dor a broad range of quat cludi, for example, whesher the draft respanse s ) e, bawever, inisty'ssample Q1A iles showws hat the checklist i ot wsect

omsistersdy in every OIA fil.

Alon with promting ihe use of the Quaity Assurance Checkist in every OIA ik, the high quality of he Ministrys OIA can alsa i ing quali ek fret O finalised.

The agency’s information management sysféms capture a broad ange of data fochucking, (e example, i shat data is reporiec monihly by the Mdinisirys O1A team to senio learlers with on weekly. The Mioisty's alreadly e further improved and

made ve by inclucing o i i s Media team, alon; i measore and improwve the qualty o the Minisiy’s responses to IA requests

Firally, the Mic y comm new i1s OlA poli dati the process o earming from prnding o O d

Action points

13. Develop 2 quality assurance process for campleted OIA requests
14. Colect frther qualiarive data on the handiing of OIA requests
15. Inclucle medtia informatian requests in OIA staitical teporting
(6. Formalise the process for learing from Omihudsman investigations and guidance, and refiect his in OIA policy and procedures

1) See s 17 ublic Records Act 3005

Last updatedd; Wed 28 Sop 2022
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The Ministr's e transparency diivr This s relecied i the Ministeys ) messapiop a the pubic, The Ministy also peovi hatfoster the spis of the OIA throug d principle, in canj
these topics.

faii v v o, s il sent by theit i e big iaats sont by the Chiel Exrcutive and Deputy Secretaris.
Therefore, | " i massaging i b Olaand ? This will ensure the Jeistat i for saff, sulf ir serion loade y o e o g
The Minisey has an excellent O1A webpage, Not orly s it easy o use, Dot incluc requestecs. 1 ibis inwestigatne, the Ministry's OIA webpage has continue to improve.
Honwever, » ini an averarching s inciple cutlini o d that O b provided in iy ipi i i the ¥ i ! il of s 2p iotoreal dedision
maing an OIA requests.
Action points: Leadership and cullure
1. oy eadors , and
2. the OIA webpoge, such i, statemeal of prieciple’ autlining the impanance of the O1A and penness, and thal 1A respanses can be provided in aflernate foumats
3B i Ministy in the webpage
4. Pblish detals on the OIA welipage o the Minisiry's apprnach 1o infernal decision making nn OIA requests
Organisation structure, staffing and capability
The Mivistry uses a fuly centealsed OIA madel, and OIA requests are An OLA workllow ol is i 2 Overall, the Miistry app pabiity 10 easure it penerally meets its O ubligatiaas in a (imely manner,

.  the course o this i i O i v afl sal 1 inclucton, The Ol d staffwill y v oo, i . pevided by the OP team, is available

@ restnf the Ministy. There cict ot appear w tecont, OlA-spoclic taini i i provide O1A d hing aining, regularly lication of OIA provist i

infarmai ided 10 al staff at inchction, sns e afferec an 2 reqular basis,
Action point; Qrga ion structure, staffing and capability
5. i team and saff swhas have the authori s  formals falst O1A o basis
Internal policies, procedures and resources
During the course of my investigation, the Miistry y 12 o review it OUA Bui . Uawe pr y be pacately. Overall, v i lrgely i dearly wriien and ceadiy actessile to saf.
i the Minisiry o binet ihas p cover ather types of Information 20 of policy, | am pleased select OF pub the Minisirys websie. | inistry o devel velease policy for

IA cesparses wpes of informalion. L the proacts policy inistrys welsie,
Informatian management and recurd keepio tesources are robust, fews. The Minisiry 2 project for this COVIDA19, b s siat implemented
Action points: Internal policies, procedures and resources
. Cevelop and publish a comprehensive penactive release policy
Current practices

y eep A percent of OIA recy it i day maxioum y p 1 July 2019 1 30 uae 2020, During the 2020 lockdown, overall OIA practices i O respanses, which s laudsbile, Mo proact sty websie ave PDF documents, bul anly

searchable. In order bilty, the Minisiry allpr halile and ot ‘image anly’, and all visual elements are tagged with altemafive text,

y has a nurber of g it utlises , and g it 2 high level fthe OIA. Th e such recard heeping of OIA decision making, o /s terplates to achieve this. Ao i elation 10
templates, | iis ati informat ) i will be it ifa dcision 20 working Further, ) sugest the Minis icer updaling P P ing of Q1A subsections when
information i e whe searching for i ine i i Finall, every OIA regquest should be ackowledged.
12m pleased the Minisiry and Minise’ affces s OIA requests i the Ministy H in Joview s practice of pridin; eparimentl QLA respanses t Ministers' affices for natfication under the ‘nc surprises piociple,in rder ta ety opp where this may be folfifed by providiog the dep Ot resp dnisiers’
ofves at he same time, o shorly before, s sent1a the requester dnisecs’nifices with only the topic i OlA request ora 7 OIA res | OIA response. In conjuncian, the p MaES Process b i i into the Ministry’s application
of the ‘no surprises’ pinciple.

Ouring y investgarinn, isters (O/A invah farify when, and i decisiun makers will consult with Ministecs” offices on depanimental OIA requests oe noify Minislers offces of deparmental OIA respanses. i of this guide whi improved. Once updated, the OI4
invelving Ministers do publishec on the OIA webpags placed wi i i andl MaEs Process i 3 Jign with the guidance.
Requests (n the infomari i y the Minisiry are subis . The Ministry hat sl requests bandied igatian, the Minisiry puideline fox the Offcial o assistin handling requasts (o ufical information
from fournalists | ident pects f this sy prormy v the Media teann’s pract with d the OTA goideline.
the Media aian, iced with a reason for cefusal under the O1A, and informed sbout their righi 1o camplain @ the Ombudsman. i sy apinio e Vota) and (5 of the OIA. Howevas, | format
Ministey has e achvisec thal I has reviewed i i [ s referenced in al h informati s ully or pat requiced by 19(a) of the OIAL. { have ncluded an actinn poi i eflect this.

y also advised flly or partialy a media information requess ondir the OIA, it e addled 1 the media informali advising hai the req " faiet (0 the O i 1948 ofthe OIAL. L am pleaselthi s alteady hoen implemented, s inchuded in

and the OIA puidefine.
Some of the Media team's recnrds | reviewed also appeared o e incomplete. In my apinian, | consider ths practi 10 have b v o section Records Act 2005, However, | do nai vonsider i necessary o make a formal recommendatinn in this insance hecause:
8.1he Ministy has assured me i is aware of i ing bl s dehess my concerns;

he Media tean will provice my Office with ‘a quarterly sample of i records i pruden by i and

section has been adkded 10 the Media espionses and the Offiial information Act guideline on ‘Obigations under the Public Records Act 2005'.
s actions wil hereis a ision makie 4 Media tearm. (

i erthe O1A, and haww 0 quich them, is is pported by messaging from senior leaders requestsfosioformation hardied hy the Media leam mu adhere 1 the OIA.
Action points: Current practices
[N in relation d champian the use uf the s terpl: hiew this
[t8 v o ledyed, and consiser updating the i i o an exp an extension may i i dmum 20 workiny day statu
13. Consicer updating the OIA respanse templat i incamarate my Suggestinns
14. Review the practica o powiding departmental OIA responses to Ministers”officesfor poifcation under the o surprises” principle n ine sith my supgesions
15. Update the MatS Process Manuai 10 incomorate thanges in practice 2 3 esult f the review intathe Miisiry's apphicatian of the 'no sumrises’prnciple
6. p on olving Sfiistes incorporating my sugpesii
17. Gce updated, replace the O1A requests involsing Ministers on the OIA webpage with the revised version
18, Ensure she OI4 requests involving M ) Mats ot Ministers oftices an OIA ¢ and the Minisry's Jign with that guichanen
1, requesis  Mats Py istingui ifcation of, i, Ministes” o 1A requests
. A tining 1@ the Media i fons under the QIA and g st Act guideine.
21. Ame i efusal unde the O1A i refesmrced i allresponses when a media information cequest s (uly or panialy refused!
2. tuland recardy of i , meetings and verhal discussions) and iscussions, e created i a Scoping, administratve steps, and decision making for media informatine requests handied hy
the Media team
n, senin leaders reinforces th
4. Ensure the text af af) POF documents image aniy, - alernative e
Performance monitaring and learning
The Mir d o OIA cequest data, and ) appaud the Miristry for o 0 the course of this investigation. From this cata, quarerly reports e provi Aweelly s o leadrs, ey Mimisiy staffand Ministers' ffices, Repors inciude in
terms of quaniity and quality:
he iype 2,301 4.l 1he O o fefd i management system ia which to capture . sugae inis avayi Alsn, the Mini Performance Indicator for deparimental O1A respanses is 45 percent imeliness. This should be amended (0 10K peccen t essure

ol ith the 20 working day maxi i e a5 4 is2 irement in the OIA.

The Ministy d i its O statsical H G edia equests (or ioformsatian hold (media information requests and sn subject  the OIAY, versus which are media requests for commen o an inferview, in rdee 0 accuraiely repurt the coredt statstics, both intermally and 1o Te Kawa Malaaho, the
v oy includes medt i the count, and aot media requestsfor comment e an inere;
stafl in the O Ombudsman invesiigations, and O " \eam membess. Howeves, | strongl " v p circulatiog and learning f s i e " idane, Finaly the Mipisry o v v
o0 OIA i

Action points: Perfurmance manitoring and learning

25. Easure only media information equests are included in OIA satisical reporting and ot mecia requests for tomment or an intervlew

26, Cansider collectiog data on (he type af request (bar 2, 3 or 4 of the O1A)

2,

2. Dovelop a quality assurance process after fnals

process for leaing ot guidance, and reflect i !
jon of OlA requests

Last updated: Wed 26 Sep 2022

27, Amend the Key Prdarmance indicaae for deparimestal OIA requests to 1 i b th i the OIA

https://www.ombudsman parliament.nz/resources/oia-compliance-and-practice-ministry-social-development-2022
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