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manifest their religion. Alternatively, the FTBC applicants argue the Covid Protection
Framework (CPF) restrictions are unreasonable. FTBC does not challenge the

capacity restrictions that remain at the Red traffic light setting.

[10] The FTBC applicants also put forward a number of affidavits from members
of the applicant churches. They did not file their own expert evidence but relied to

some extent on Professor Flanigan’s evidence.

Summary of conclusions

[11] TIhave determined that:

(a) The measures in the Order do limit and restrict the applicants’ rights
and freedoms under s 15 of the Bill of Rights Act.

(b) The measures were a justified limit on those rights and freedoms, both

at introduction and after the Omicron variant was circulating in
New Zealand.

(c) The Minister did not act unreasonably by making distinctions in the
Order.

[12] My reasons for reaching those conclusions are set out below.

Background

[13] On 30 January 2020 the World Health Organization (WHO) declared the
Covid-19 pandemic a Public Health Emergency of International Concern. Covid-19
is a disease caused by a novel coronavirus called SARS-CoV-2. As is now well-
known, the first case was identified in Wuhan, China, in December 2019, but the

disease soon spread all over the world.

[14] In the first phase of the Covid-19 pandemic, prior to the development of a

vaccine, the New Zealand government’s strategy was to eliminate Covid-19 from the



Introduction

1] This case concerns whether, as part of the New Zealand government’s response

| to the Covid-19 pandemic, various restrictions imposed were unlawful because they

limited the right of the applicants to manifest their religious beliefs.

2] There are two claims, the first is brought by Orewa Community Church and
others (Orewa); the second by the Free to Be Church Trust (FTBC). Both claims are
brought against the Minister for Covid-19 Response (Minister) and the Director-
General of Health (Director-General).

[3] Both applicants challenge the lawfulness of the Covid-19 Public Health
Response (Protection Framework) Order 2021 (the Order). The provisions of the
Order set out various ways to regulate activities and gatherings, including faith-based
gatherings, at different levels of Covid-19 risk. The Order imposed limits on the size
of gatherings, depending on whether attendees had Covid vaccination certificates
(CVCs) or not, and depending on what level of the Covid-19 Traffic Light Framework

was in place.! Lower limits applied where participants did not have CVCs.

[4] While there are differences between the claims by Orewa and FTBC, both say
the limits placed on gatherings by the Order are in breach of their right to manifest
religion under s 15 of the New Zealand Bill of Rights Act 1990 (Bill of Rights Act)

and are therefore ultra vires.

Orewa

[5]  The Orewa applicants comprise:

(a) Orewa Community Church, Orewa;

(b)  the Al Hikmah Trust, Auckland;

(c) St Anthony’s Catholic Church, Whanganui;

: COVID-19 Public Health Response (Protection Framework) Order 2021, cls 46 and 47.
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