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1.5.3 RESPONSIBLE GOVERNM:NT

their portfolios and for the overall performance of the govetnment. Parliament enjoys in
theoty unlimited powers and may legislate on any topic without restriction of any “higher
jgw’” ot entrenched bill of rights.® The thitd branch of government, the judiciary, exercises

owers for adjudicating disputes according to law, including disputes involving public law
jssues that arise between individuals and the State. The judicial system comprises the
Supreme Coutt, the Court of Appeal, the High Coutt, District Courts and sundry inferior
coutts, such as the Employment Court, Coroners Courts, the Maori Land Court, and the
Environment Coutt. - ‘

1.5.3 Responsible government

Responsible government is a defining feature of Westminster constitutionalism that
gransported to all of the major Commonwealth countties. It evolved in Britain through a
progess. of historical accretion during the 18th and eatly 19th centuries, and distinguishes
Westminster systems from those founded on a paper separation of powers (such as the
constltutlon of the United State of Ametica).” Responslble government exists today as a
combmauon of law, convention and political practice.” It promotes the principle of the
patliamentary ministry, under which the political atm of the executive (“the
government”) is recruited from and located within Parliament.” In New Zealand, it is
customary for the Prime Ministet to recommend the appointment of 19 cabinet Ministers
and around five Ministers outside Cabinet. However, the latter figure may vaty, given the
vagariés of govetnment-formation undet MMP. Following the 2005 elections, there -~=re
six Labour Ministers outside Cabinet and two non-Labour Ministers (Winston Peter. .1d
Peter Dunne), who each committed their respective parties to support the government
under confidence and supply agreements.” Responsible government implies the
convention of ministerial responsibility to Patliament. Ministers ate collectively
respbriéible for the overall performance of the government, and individually responsible
for the performance of their portfolios.

~Responsible government facilitates democratic decision-making in a constitutional

monarchy. The Crown acts always on and in accordance with ministerial id%iigfm
tonventon requires that there must always be a government that can advise the Crow.
and accept responsibility fe ice tendered.} The persons appointed as the Crown’s
advisers (“the government”) must be members of Parliament and collectively retain the
confidence of the House of Representatives.” Under the convention of collective

68 - But compare Sit Robin Cooke’s common law rights dicta at para 14.5.2(2). -

69 Seech 8.

70 See Egan v Wilkis (1998) 195 CLR 424 at 660 (HCA) See also Egan v Chadwick (1999) 46 NSWLR
563 at 568-573 (NSWCA).

71 Constitution Act 1986, s 6.

72 See PA Joseph, “Constitutional law” [2006] NZ LaW Review 123 at 124-130 for analysis of the

' governmental arrangements.
73 See the teports of the Officials Committee on Constitutional Reform, Constitutional Reform: first and
" second reports released by the Minister of Justie, Wellington, Department of Justice, 1986, particulatly

paras 3.1-3.3 of the first report.

74 Constitution Act 1986, s 6.
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responsibility, the government must resign if it is defeated in the House on 4 vote of no
confidence. : :

Until the introduction of MMP, party discipline in the House virtually foreclosed the
possibility of a government defeat on a confidence issue. However, MMP politics have
made forced resignation a distinct possibility. The first coalition Government appoifited

ader MMP collapsed in August 1998, following which incumbent Prime Ministet Jenny
-nipleyhad to submit to a confidence vote to demonstrate that she retained the confidence
of the House. Shipley won the vote with the support of non-government members and
continued in office as leadet of a minority government.” '

1.5.4 Representative government

Responsible government implies representative government, but the reverse does not
necessatily follow. Duting the first 2 years of the New Zealand Parliament, Executivé
Council members were permanent officials appointed by the Crown to advise and assist
the Governor. The first House of Representatives assembled in May 1854 but it - was only
inn May 1856 that the colony’s first tesponsible ministry was appointed.” A representative
legistaturetsapretequisite of 2 modern liberal democracy. General elections are held every
3 yeats under the Electoral Act 1993, based on universal adult suffrage (the right to vote)
and the secret ballot.” A general election realises the people’s choice of government from
among the contesting political parties. New Zealind’s electoral boundaries are redrawn
evety 5 years in accordance with demographic trends.” The MMP Patliament has 120
members (subject to an k‘oVerhan'g” as occutred at the 2005 elections),” comprising 62
electoraté seats, 51 list seats, and seven Maorti seats. The ratio of electorate, list and Maori

's will change with each redistribution and Maori electoral roll. The Patliament elected
"1 2005 had an “overhang” of one (121 members in total) owing to the Maori Party winning

Ae mote electorate seat than its national share of the party vote warranted.

1.5.5 Coalition government

Coalition government is the norm under MMP. Tt would be exceptional for a political
patty to win an outright majotity of seats to enable it to govern in its own right. In a
coalition government, the ministry comptises Ministers from two (ot more) political
parties. The number of Ministers from each coalition party will normally reflect the relative
voting strengths of the parties in the House. Coalition government alters the dynamics of
decision-making but it does not alter the conventions of cabinet government. Under
collective responsibility, all Ministers must support cabinet decisions, regardless of party
divisions in Cabinet, and must take responsibility for the government’s overall
performance. Party differentiation tepresents the only exception to the rule. The Cabiret

75 A P Stockley, “Constitutional law” [1999] NZ Law Review 173.

76 See paras 1.5.3 and 19.7.2. .

77 Electoral Act 1993, ss 60, 74 and 168. Sections 74 and 168 are protected under s 268 from legislative
amendment or repeal in the ordinaty way. :

78  Electoral Act 1993, s 35, which is also
Parliament.

79 See para 10.9.4.
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1.5.6 Minority government
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80 Cuabinet Manual, Wellington, Cak
8.5.1(7)(b). See also Joseph, above
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81 Stockley, above n 75, at 176-177.

82 P A Joseph, “Constitutional la
“Constitutional law” [2000] NZ I

83  See Joseph, above n 72, at 124-12
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rermanent members of the Executive
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aitiation of business as he exercised in
uthorised legislative powets for making
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wete not to be repugnant to the laws
ns as the Queen in Council issued. All
sonfirmation or disallowance.

lay 1841. It passed six ordinances: an
s to be in force in New Zealand from
for commissioners to investigate land
an ordinance imposing customs duties;
3 an(  .nance prohibiting distillation
ts ¢ vil jurisdiction. The fourth and
for administration of justice) wete
ions of the council. The first ordinance
's) was repealed in the second session,

cter did not achieve all that had been
d that: “For all the talk of systematic
:ars after 1840 New Zealand exhibited
>blems stemmed from racial tensions
directly from Maoti. The settlers railed
nd bittetly opposed the autocracy of
cuctions from the Colonial Office, tan
g, leaving his superiors in London to
utive and Legislative Councils met
ts agitated over their powerlessness to
ention. Friends of the New Zealand
in the' tish Patliament, lobbied on

id local self-government. In February

detitid . the British Parliament and,

her Provision for the Government of

see para 2.4.

:nguin Books, 1980, at 73.

4.2.2 CHARTER OF 1846

4.2.2 Charter of 1846

tion enacted in 1846 treplaced the autocratic tule irppo.sed .in 14840 to ‘prote.ctl
Charter of 1846 granted the settlers representative 1.nst'1tut10ns. leanci?
ded the Colonial authorities to endotse the prmapleT (?f loca lse ;1
ndling land sales and a shrinking Treasury grant from Brltam ha(fl p alce ,
cute financial position. A representative legislature with powet to levy

The constitu
Maori. The
pressutes persua
govemment. Dwi
7in an a
the colony ; .
taxes would alleviate the financial burden.
a . . . . Py 6 d
i i B nstitution”.® It proposed a
1846 Chatter was, Sinclair observed, “a most intricate Co ; p 1p '
£ ve institutions with direct and indirect elections. The colony w

hierarchy of representat

Siided into the provinces of New Ulster (the North Island north of the Patea River

1) 4nd New Munster (the remainder of the colony), each wit.h a Governot and
B not. Municipal corporations were to be local bodies and part of the
Lieut?naerfqvedrirect. election. Bach province would elect councillors; the councillors
e m* + and aldermen; the mayors, aldermen and councillors would elect the
. dec‘t mag Orovincial legislatures; and these would elect from their own nu@ber the
. If)t?he General Assembly. The Uppet Houses of these assemblies were
Lowe'r H; l;stZl TInstructions issued with the Charter provided for. the setﬂement of waste
?ppdzlﬂttll .esta’blishment of executive councils, and the quadrennial election of members
ands,

to the General Assembly.

The settlers had won representative government under t-he Charter but they iacei i :;t;l:;
obstacle. Tt fell to Governot-in-Chief Captain ('1ater Sg Geotge) G;ey to4 : rgbforce o
system into operation. He issued a proclgmatlon bringing th.e C arFtel ;Cr)lns orce o
1I]anu;1rv 1848 but he did nothing to constltu@ the representleUv§ 11n§t1 uto N Sp ovded
Instead,'he petitioned the Sectetary of State in London for eg1?<, a:tlc:{l.l ‘ thoss o e
Charter. In Match 1848, the B;itigll Palhamlent gasqed als,tl:s;t:l SEE:I}F ;;;OActre ;}i{]e'd' m
the 1846 Act that related to. theplf)vmcmanwce ral ass i iy The e
ir st d the old Lesislative Council constituted undet th'e Charter .of :
Z}Lllil;c:jzi ;22 effectivg for 5 yeats unless the Queen in Council sooner directed the full

implementation of the Act.

Grey was assailed for his part in postponing ]jeprgsintamtftel i)xsr;znurlri{eitc; tl—éz E;ifz;rtzj
Aihing his autocratic powers but he also believed the settle e :
i\f’:it;ir:f:hhgenerous powzrs of self-government as would give them‘.dorrclllmon ovili\;la;r;
He believed the settler community would legislate to acquire Maon lands even a coost
ofwar. He also had misgivings whether Maori would acquiesce in the conﬁsclaté)n oﬁ .
wastelands which he, as Governot-in-Chief, was instructed to effc.:ct. In 185 : reé 0 Cﬁ
relented and invoked his power under the suspending Act to estabh§h a Leg1zlat1veﬂ:1;ne -
in cach of the provinces.® Initially appointed bodies, the Legislative o‘unrin. o
teconstituted so that two-thirds of their membets were to be elected. However, while

Government of New Zealand Act 1846 (UK), 9 & 10 Vict ¢ 103.
Sinclair, above n 4, at 88. - . :
Government of New Zealand Act 1848 (UK), 1 1&12 ict ¢ 5.
Government of New Zealand Act 1848 (UK), 11 & 12 Vict ¢ 5.

o0 ~I &N U
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DE\’]’ZLOPMJ%NT OF THE CONS'I'I'I‘UTION

Ulster elections were in progress, word arrived of a third constitution for New Zea]

and’
which became law on 30 June 1852.°

4.3 Representative government
4.3.1 New Zealand Constitution Act 1852 (UK)

The New Zealand Constitution Act 1852 (UK) provided a more wotkable plan fo,
representative government than its predecessor —— the Charter of 1846, This Act
established a central legislature (the General Assembly) and provided institutions suitable
for the scattered settlements of the colony."* Section 2 divided the colony
relative to the main areas of settlement: Auckland, New Plymouth (later Taranaki),
Wellington, Nelson, Canterbury and Otago. Later subdivisions created four furth
provinces: Hawke’s Bay, Matlborough, Southland and Westland. A superintende
clected for 4 years upon a propertied adult male franchise, headed each province.!'
superintendent was assisted by a Legislative Council elected u
the same term.'? Provincial legislation could be vetoed by
disallow the election of a superintendent, dissolve the cou
upon an address from members of the council.

into six provinces

er
nt,
ach
pon the same franchige for
the Governor, who could also
ncil ot remove 2 superintendent

Section 32 established the General Assembly. It comprised the Governor, a Legislative
Council of appointed members enjoying life tenure, and 2 House of Representatives
elected for 5 years on the same franchise as for provincial councils. Section 53 empoweted
the General Assembly “to make laws for the Peace, Order, and Good Government of
New Zealand, provided that no such laws be repugnant to the Lay of England”. Section
56 provided that the Governor might refuse his assent to a bl or reserve bills for

signification of the Queen’s assent. Under s 58, the Queen in Council could disallow any
Act within 2 years,

The institutional arrangement has been described as federal but it was not genuinel

for three reasons. First, the provinces were withheld any exclusive
19 reserved 13 subjects exclusively for the General Assembly.
General Assembly and the provinces shared legislative power concurrently, unless central
and provincial legislation conflicted. In that event, central enactments prevailed over and
superseded provincial enactments. This alone meant the system was not federal, as federal
and state governments enjoy exclusive and independent spheres of jurisdiction.'s
Secondly, the 1852 Act excluded the provinces from the process of constitutional
amendment. Section 68 vested the power to amend the Act in the General Assembly,
subject to signification of the Queen’s assent. In a federation, any change to the federal

V $0
jurisdiction. Section
In all other areas, the

9 New Zealand Constitution Act 1852 (UK), 15 & 16 Vict c 72.

10 See ] L. Robson (ed), New Zealand: The Dee, opment of its Laws and Constitution (2nd ed), London, Stevens
& Sons, 1967, at 6-7. See also Hight and Bamford, above n 1.

1T New Zealand Constitution Act 1852 (UK), 15 & 16 Vict c 72,553, 4and 7.

12 New Zealand Constitution Act 1852 (UK), 15 & 16 Vict ¢ 72,ss 7 and 13,

13 New Zealand Constitution Act 1852 (UK), 15 & 16 Vict ¢ 72,5 29.

14 New Zealand Constitution Act 1852 (UK), 15 & 16 Vict ¢ 72,5 4.

15 Sir Kenneth W/ heate, Federal Government (4th ed), Oxford, OUP, 1967, at 14.
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SSTABLISHMENT AND IDENTIFICATION

CONVENTION

ficial reports, The tests b - ccurately depicted the questions but he presented them as establishin r in
¢ ¥ { : g

then agreed, easil y apj tive tests for the establishment of convention: He wrote:™

sbserved that “some 2

igle precedent with a good reason may be cnuugh to establish the rule. A
ttion” is an ethereal

smn& of precedents without,such a reason will be of no avail, unlss i is
 certain that the persons concerned regarded them as bonnd by it”

atticalar class of acti
tof authority and wh
1l system by changm

ings’ questions (b) and (c) must be answered in the affirmative to establish
¢ of a convention. No convention could be asserted if the rule thought to be
eted no constitutional purpose, or if it frustrated rather than served
ends. The minority judgments in Reference re Amendment of the Constitntion of
Iresponsible government ) y observed: “The essential condition for [the] recognition [of a convention]
much room for deb he parties concerned regard it as binding on them [and] it must play as well

v does a non-binding u constitutional role.” The six-member majority adopted in principle Jennings
usage affects that th est, but found that the putative convention satisfied each of Jennings’
wcknowledged writer ssue was whether the consent of the Canadian provinces was needed before
ty to the beliefs o . authorities could request the United Kingdom Parliament to pass legislation

" the Canadian constitution. The majority held: (a) the rule requiring provincial

ers of Parliament, pu
P based in precedent; (b) the actors regarded themselves as bound; and (c) there

‘might some of the ac

ind 25 the case may begl i n fot the rule found in Canada’s federal-provincial compact.
nced in justification, maye ‘ e main source of convention. The longer a usage, the more likely a binding
which rule or cours nwill crystallise. However, conventions may also be sourced in rule-constitutive
noralities prevails A single precedent may establish a convention if the action is unequivocally
ged. The last occasion that a British Monatch refused the royal assent to a bill
of fact have about wh - )8, when Queen Anne refused to agree to 2 Scottish militia. 1\ century later,
nce of disagreement 0 tha J:O}.fzfliasscnt was 0o longer an option. In 1829 George IV oppgsed the
uestion of histoic A ' £ disabilities attaching to Roman Catholics but he assented to the bill under

che ms of politi 5 action established a rule-constitutive precedent that confirmed a shift in the

lusive when .the: achd £ the constitution.” Although no one could say whether the granting of the royal
A . . p 7

stitical morality of d already hardened into a constitutional obligation, George I\/ s acceptance of

. t conclusively established the convention.
having considered assent conclusively e hed the ¢ tio

old test.” The existen nvf:ntions have been established in the same way. The last dispute over a
“tions: (a) Are there a » s powers was in 1892. The Governor, the Eatl of Glasgow, refused to act on
‘bound by a rule? © . allance’s advicc to appoint several new Legislative Councillors. The he Secretaty
government? Questi - che Col instructed the Governor that he must accept his premier’s advice
(c) the critical morali ‘ . eis not touchmg Impc rml interests. The Governor’s accession Cstabhshcd a tuk,—

i . Adinister, and this advice established a precedent for future occasions. The Cabinpi
on, Hutchinson Universi . N . e . : 2
adopted McLay’s advice as comptising the first limb of the caretaker
L but it js suggested dqg ;
anotations. i g5, above n 6, at 136 (emphasis added).
andment of the C om/zmtzwz of . ference ro Amendment of the Constitution of Canada (1981) 125 DLR (3d) 1 at 114 (SCC) (emphasis added).
m, Beetz, Chouinard ar _ a re Amendment of the Constitution of Canada (1981 125 DLR (3d) 1 at 90 (SCC).
e de Smith and Brazier, above n 5, at 40,




8.5.1 CONVENTIONS RELATING TO THE EXECUTIVE

n matters of supply. “A denial of supply atany pointatwhich a debate ranging

ole field of Government activity can atise, automatically raises a question of
dence of the House in the Government.”* In addition, a government may, of its
tion, declate that a vote on an issue before the House is to be treated as a
ce matter. A government may exercise this option as a tactic to enforce discipline

by placing its survival “on the line”.

time Minister |

fament. Traditio

f a non-membe : . " . ; .

ion to Parliamie , ion must be drawn between confidence votes and ordinary votes in the House.

“tior arliame . i , o

el hr‘ ' ¢ situations exhaust the obligation to tesign. Minotity coalition governments

y by-ele~tion thro . X o T ’ :

ki o | v suffer defeats when prosecuting their legislative programmes, without any
: niste ' ) ’

1950 % codifie

| membership : retaker governmient
ng the 1 L .55 . i s ; ‘
1‘% : 284 elec 1P bolitics create potential for periods of political uncertainty, when it may not be clear
dlect, the Constitution 7o o ; N
I onsHEs ; ot group of parties in the House has a mandate to govern. During these
rwho was a candi . . - - . a. @ . - i
s a candid the povernment must, of necessity, remain in office and attend to the business

Hon to tesi i . ~ -‘ . : : :
gnas ment. The Governot-General must not be left without responsible advisers.
ve authority, with all the powers and

dn 40 davs ¢ : . - .
ays of, ' v umbent government is the Jawful executi
n must act in accordance

ibilities of office. However, governments in this positio
convention on caretaker government. Ministers are constrained in their actions

political situation is resolved.

o limbs. The fizst limb applies where it is clear on election

taker convention has tw
owill form the next government. It is customary for the new ministry to be sworn

‘collective ministet ays following the elections. During this period, the outgoing government m
ment that is defeat to discharge the responsibilities of office, subject to the caretaker convention.
‘were clarified following the July 1984 elections, when defeated Prime Minister

ad fresh elections '
! - sfr1ae, S 1Y 1 Seirre AMiiefer’s 11111 R Tat YT LYSyers e med i .
v fuldoon refused the incoming Prime Minister’s immediate advice to ﬁ‘&‘?‘ﬁtv&m%

:a general electio
Governor-Gener

r convention).”® '
us

ernment must ace
omj le obligati
strict the situations

- Muldoon capitulated when his\_t:t(‘).mcy--»Gencml, Jim Mclay,

et

motion fequires f “defeated Government] will undertake 00 new policy.ipitiativesyand

es of debate allow _ L :
the advice of the ing Government on any mattet of such

ion or imprest suf LA , ‘
iior asnbia i'scpp constitution ¢ significance that it cannot be delayed
il the new Government formally takes office — even if the outgoing

e i i Government disagrees with the course of action proposed.”
Sommittee on t,?e Onestion exposition of the constitution
{’:”5""’ f/; [’; fj’ /’::””;’6 g“g’ , zibzztet)\d'ﬂ/gfra/ adopted verbatim his

» ’ , 5 Situations to which those restraints apply will not usua

al position established a rule-constituent precedent.

formulation of the obligations on an out-going
lly extend beyond

of July "84 [1984] NZ
ce D McGee, Parfiamentary Practice in New Zealand (3td ed), Wellington, Dunmore Publishing, 2005,

cGee, above n 61, at 98.

para 5.3.1.
\ttorney-General’s press statement, 17 July
esisis of July '84” (1984] NZLJ 298.

mdon, LexisNexis, 2004 1984, reproduced by M B rookfield, “The constitutional
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@) Admission to or expulsion from partnerships (s 36);

19 of the Bill of Rights

of discrimination in th
titntional framework. |
| public-sector disctimi

() Admission to or loss

of membérship of industrial,
associations, or of professional qualifying
(ss 37-41);

professional or
and  vocational training ba

)  Access to places, vehicles and facilities (ss 42-43);

ber of complaints lod;
ended 30 June 1999, t
gations of unlawful disc
nts toralling 754 allega
- 2005, the commist
ints.'” Complaints have
 altered method of cl
tights epidemic. The
y constant: in 2004-0!
nt in 1998-99), 26
cent in 1998-99), 10 ¢
), and 10 percent arose
nation have also remait
cnt of complaints (26
1t (24 percent in 1998-
ccounted for 9 perce;
year 2004-05, accountt:
sion’s annual reports t
y “other”.

()  Provision of goods and services (ss 44-52);

6)  Sale, Occupation and use of |

and, housing and accommodation (ss 53-56); an
(7)  Access to educational establishments (ss 57-60).

The Human Rights Commission Act 1977
colour, 1z

prohibited discrimination on gtound
ice, sex, ethaic or national origins, marital status, and religious or ethical by
Section 21 of the Human Rights Act 1993 re-enacted those grounds and added
following six new grounds: disability, age, political opinion, employment status, fa
status, and sexual orientation. Under the heading “Other forms of discrimination”
Act also outlaws sexual harassment, racial harassment, and in.citin“g racial dishartn
Sexual or racial harassment is unlawful if it oceurs in any of the areas of activity to wh
the s 21 grounds relate, Inciting racial disharmony is not “context-specific” but is unlay
PEL se

unde
Act 2001 b _ d'the Act it h

er the public se i
human rights, and it bolstered the processes for resol
new institutional ﬁmncivé&”:‘ih"am%m resolution ¢
Rights Commission from a predominantly anti-discrimination
promoting respect for human rights,
government activiry under the um}

Philosophical dime

man Rights Act 1993 is
?rcceeds from encoura
ance. There are practi
ve intervention. These
— enforced social e
e controversial S7des
ations, Critics argued
n the one hand, and 4
ppbrtunities Tribunal
cal Christian’s employ

body to one aime
A further major change was the bringing o
brella of the Human Rights Act 1993, i

From its inception in 1¢ 77, the

legislation had applied onl
seven enumerated areas of activity. Section 151 had exempted the Act’s application to
public sector until 31 December 1999, pending completion of a human tights audi
government legislation, practices and policies (the project that became «
20007)." That audit encountered difficulties from perceived, widespread non-complia
with the Human Rights Act 1993 in the public sector, and the 1999 expiry date
extended until 31 December 2001, This timing coincided with the coming into force
the Human Rights Amendment Act 2001, which extended the human rights regime f

the public sector, The object was to promote 1 cultuiral shift within government —
sensitise politicians and officials to human rights standards when formulating 4
implementing government policy. Pre

viously, the Human Rights Act 1993 and the N
Zealand Bill of Rights Act 1990 had operated along parall

y in the private sector in f}

.onsiste

dter v.A-G [1998] 1| NZLR 5
ppeal held that the Mari;
of the Bill of Rights whick
of the Human Rights Comn
ort of the Fluman Rights Comn
port of the Human Rights C(mu
05 [2005] AJHR E.6 at 10.
an Rights Commission v En
(l)). See M Jones, “Quest
wtor Company 1td and Others”

el lines, without mntersec

123 Human Rights Act 1993 sq 61-63.
124 (2001) 597 NzZPD 13,759 per Hon Marg,

2y

125 See para 9.3, 7(1) for the problems the

270

aret Wilson (Associate Minister of Justice).
“Consistency 20007 audit encountered,,
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1 her status as Queen of the United
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gave symbolic recognition to Ney
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al styl- ~ad titles. As of 1974, it was
agree. At on a matter of domestic
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lof v - United Kingdom, the 1974
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l upon the recommendation of the
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Thirteen Facets, Wellington, Government

UK) for recognition of the established

19.4.1 CURRENT INSTRUMENTS

the right of a Commonwealth government in domestic matters, including the choice of

the Sovereign’s personal representative.

Following the 1930 conference, New Zealand continued to recruit its Governors-General
from the British aristocracy. In time, this practice was considered at variance with New
Zealand’s national sovereignty, which led to the appointment of the first New Zealander
to the office. Aikman and Robson wrote that Lieutenant-General Lord Freybetg,
Commander of the New Zealand Division during the Second World War (1939-45), was
the first New Zealander to hold the office (1946-52)." However, Freyberg was not a New
Zealand citizen, although he was educated in New Zealand and worked in New Zealand
after completing his studies, before returning to the United Kingdom.

Sir Arthur Porritt was the first New Zealand-born Governor-General. His appointment
in 1967 was greeted in the address-in-reply to the Speech from the Throne as “a
compliment to New Zealand and a further recognition of our tise to full nationhood”."
Porritt was domiciled in the United Kingdom but his tenure established a precedent for
the appointment of the first resident New Zealander, Sit Denis Blundell. Blundell, a
Wellington lawyer, was appointed in 1972 and he, in tutn, was succeeded in 1977 by former
National Prime Minister Sit Keith Holyoake. Further New Zealanders to have held the
office include former High Court Judge Sir David Beattie (1980-85), former Archbishop
of New Zealand Sitr Paul Reeves (1985-90), former Auckland Mayor Dame Catherine
Tizard (1990-96), former Court of Appeal Judge Sir Michael Hardie Boys (1996-2001),
former High Coutt Judge Dame Silvia Cartwright (2001-2006), and former District Court
judge and Ombudsman Hon Anand Satyanand (2006- ). Dame Catherine Tizard was the
first woman to hold the office, Sit Paul Reeves was the first person of Maozi descent to
hold the office, and Hon Anand Satyanand was the first person of Asian descent to hold
the office. Satyanand was sworn in using each of New Zealand’s official languages, English
and te reo Maoti. As appointments are governed by constitutional convention, no
alteration in the law was needed to effect the change to resident New Zealand Governors-
General.

19.4 Letters Patent

19.4.1 Current instruments

The Letters Patent Constituting the Office of Governor-General of New Zealand the
dated 28 October 1983 effected the long-awaited revision of the instruments constituting
the office of Governor-General.'” Queen Elizabeth II issued this instrument at the
Governor-General’s request by Ozrder in Council dated 26 September 1983. The 1983
Letters revoked the former instruments — the Letters Patent and Royal Instructions of
11 May 1917. The Royal Instructions are not re- 1ssued althouOh some 1917 Instructlons
are c@ver in the Letters Patent. The revised Letters Patent had two objects — to

15: See C C Alkman and ] L Robson, “Introduction”, in JL Robson (ed), New Zealand: The Development of

its Laws and Constitution (2nd ed), London, Stevens & Sons, 1967, at 17(n 19).

16 (1968) 355 NZPD 83.

17 Letters Patent Constituting the Office of Governor-General of New Zealand 1983 (SR 1983/225)
(reproduced in the appendix).
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update the office and to “patriate” it."® Further amendments to the Letter« 1
p P : tters |

at
made in 1986 and 2006. The 1986 amendment altered the qualification fg;ﬁy e
el‘shi i

m
of the Executive Council following the enactment of the Constitution Act 1986 b
b ) W .c

allowed the interim appointment of non-members of Parliament 4 Exec
Councillors.” These changes were introduced following the fleeting post-e]
of 1984.% The 2006 amendments became operative on 22 August 2006 the
swearing in of Governor-General Anand Satyanand).? The amending j
three purposes: to modernise the Governor-General’s oath, to provide

the Executive Council by teleconference or video link in situations
emergency, and to relieve the Governor-General’s of the nieed to obtain th
when travelling overseas. The 2006 instrument offered an opportunity t
Letter’s Patent more generally but the opportunity passed. Much
Letters Patent is prolix and quaint, reminiscent of a former age.

19.4.2 Revision of the office

€ction impassé
da}’ béfore the'
l’lstmment had
for meetings of
of Higency o
¢ Queen’s leave

of the language in the%ﬁ

It was a matter of indifference that New Zealand waited over 60
revision. The 1917 instruments were virtually identical to the L
Instructions of 1907, which reconstituted the office to mark dominion statyg from
September 1907. Two changes identified New Zealand’s New status from 1907, g
adoption of the title “Governor-General” (which was symbolic and had ne legal
significance),” and the omission of instructions for the reservation of certain classes of
bills for the king’s pleasure. Apart from those changes, the 1917 Letters Patent and
Instructions were as befitting a Crown colony as a dominion. These instruments temained

years to effect the 1983
etters Patent and Royal

Utiye

0 modernjge the

anomalous in preserving the image of Colonial Office control. The Commonwealth
conventions adopted at the Impetial Conferences of 1926 and 1930 defined a relationship
of equality as between the United Kingdom and the dominions. Equality of status
enshtined in the Balfour Declaration of 19263

18 See A Quentin-Baxter, Review of the Letters Patent 1917 Constituting the Office of Governor-General of N
Zealand, Wellington, Cabinet Office, June 1980; F M Brookfield, “The reconstituted office of
Governor-General” [1985] NZLJ 256; G A Wood, “New Zealand’s patriated Governor-General”,
paper delivered at New Zealand Political Studies Association Conference, Auckland, May 1985. For
discussion of the office, see K J Scott, The New Zealand Constitution, Oxford, Clarendon Press, 1962, at
72-75; Viscount Cobham, “The Governor-General’s constitutional role” in L. Cleveland and
A D Robinson (eds), Readings in New Zealand Government, Wellington, Reed Education, 1972, at 82,
D Stevens, “It could happen here” [1975] NZL] 794; F M Brookfield, “No nodding automaton: A
study of the Governor-General’s powers and functions” [1978] NZ1] 491; R Q Quentin-Baster, “The
Governor-General’s constitutional discretions: An essay towards a redefinition” (1980) 10 VUWLR
289.

19 Letters Patent Amending Letters Patent Constituting the Office of Governor-General of New
Zealand, dated 31/12/86 (SR 1987/8).

20 See paras 5.3.1-5.3.2

21 Letters Patent (2006) Amending Letters Patent Constituting the Office of Governor-General of New
Zealand (SR 2006/219). For comment on the changes see T Angelo, “The Letters Patent” [2007]
NZLJ 5.

22 Contrast the position in Australia, where each state has a Govern

ot, and in Canada, where each
province has a Lieutenant-Governor.

was |
and given legislative recognition in the |
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The Royal Powers Act 1983 re-enacted the 1953 provisions and provided fora R
perform the royal functions of the Sovereign in right of New Zealand when
Kingdom law authorises a Regent to act on behalf of the Sovereign. The Constifu
1986 repealed the Royal Powers Act 1983 but cartied ovet the provisions autho
exercise of royal powers by the Sovereign and a Regent.™

19.6 Seal of New Zealand

Lt was fitting that the Queen in her silver jubilee celebrations should assentto
New Zealand Act 1977 and proclaim it without affixing a seal — the existia
being appropriate in her realm of the United Kingdom.” This further
Zealanc aal self-image. The Act elevated New Zes ;
v.re:gnty by authorising the establishment of a seal to be known as th
Zealand. Until then certain state instraments relating to New Zealand an
(Niue, Tokelau and the Cook Islands) were, in some cases, sealed with the
New Zealand and, in other cases, with the Great Seal of the United ;-
the lesser United Kingdom seals. Under the Seal of New Zealand Act 197
issued by the Sovereign or the Governor-General on ministerial or conci
must be sealed with the one official seal — the Seal of New Zealand. Th
Zealand Proclamation 1977 adopted the seal bearing the design and style s
Queen’s warrant dated 29 June 1959.% Judicial notice is to be taken of the |
held in the custody of the Governot-General The affixing of the Sealis at
rather than substance. Section (1) provides that no instrument shall be iay
of the Seal not having been affixed, except where statute expressly require

It has been queried whether the Seal of New Zealand Act 1977 imported
conventional rule of ministerial responsibility and participation.® Howeve
constitutional change by a side wind. Section 3(1) authorises use of the
instrument that is made by the Sovereign or the Governor-General “on th
Minister of Her Majesty’s Government in New Zealand or on the advie
consent of the Executive Council of New Zealand”, T he statutory reference
or conciliar advice is merely recognition that, by convention, the Sovereign
General acts on advice when issuing instruments to be affixed with the se

Constitution Act 1986, 35 3 and 4, »
Section 2(3) of the Seal of New Zealand Act 1977 removed the need to seal the Que
establishing the seal, k
Seal of New Zealand Proclamation 1977 (SR 1977/29). The seal contains the Ne
Arms surrounded by the inscription “New Zealand -« Elizabeth the Second * Queen
Seal of New Zealand Act 1977, s 6.

Seal of New Zealand Act 1977, s 4.

F M Brookfield, “No nodding automaton: A study of the Govemnor-Genes
functions” [1978] N Z1J 491 at 497,
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(unless the legislative prerogative wag expressly preserved).
retained a narrower (constituent) legislative power for estg
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